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Introduction Chapter 1
Introduction Part 1-1
Preliminary Division 1

Regulation 1.02

Chapter 1 Introduction

Part 1-1 Introduction

Division 1 Preliminary

1.01 Name of Regulations
These Regulations are thair Work Regulations 2009

1.02 Commencement

These Regulations commere follows:

(@ on 1 July 2009 these Regulations, other than Par3 2
and 63;
(b) on 1 January 206 Parts 22 and 63.

2009, 112 Fair Work Regulations 2009 11

FairWorkRegulations2009, 1/07/2010, 9:49 AM



Chapter 1 Introduction
Part 1-2 Definitions
Division 1 Introduction

Regulation 1.03

Part 1-2 Definitions

Division 1 Introduction

1.03 Definitions

In these Regulations:
Act means thé&air Work Act 2009

quarter means a period of 3 anths beginning on 1 January,
1 April, 1 Julyor 1 October in a year.

Division 2 The Dictionary

1.04 Meaning of designated outworker term

For paragraph (f) of the definition afesignated outworker
term in section 12 of the Act, each of the following terms is
prescribed:

(@) a term that deals with the filing of records about work to
which outworker terms of a modern award apply;

(b) aterm that deals with the provision of materials;

(c) a term that is incidental to a designated outworker term,
including a term dealing with the observance of the award.

1.05 Meaning of eligible State or Territory court

For paragraph (d) of the definition eligible State or Territory
court in section 12 of the Act, each of the courts mentioned in
the following table is prescribed.

Item Court

1 Industrial Court of New South Wales
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Definitions Part 1-2
The Dictionary Division 2

Regulation 1.07

1.06 Meaning of prescribed State industrial authority

For the definition ofprescribed State industrial authorityin
section 12 of the Act, the followingState tribuna are
prescribed:

(a) the Industrial Relations Commission of New South Wales;
(b) the Queensland Indtrial Relations Commission;

(c) the Western Australian Industrial Relations Commission;
(d) the Industrial Relations Commission of South Australia;
(e) the Tasmanian Industrial Commission.

1.07 Meaning of serious misconduct

(1) For the definition ofserious misconductin section 12 of the
Act, serious misconduttas its ordinary meaning

(2) For subregulation (1), conduct that is serious misconduct
includes both of the following:

(@ wilful or deliberate behaviour by an employee that is
inconsistentwith the continuation of the contract of
employment;

(b) conduct that cause®rious andmminent risk to:

() the health or safety of a person; or
(i) the reputation, viability or profitability of the
empl oyer6s business.

(3) For subregulation (1)conduct that is serious misconduct
includeseach of the following

@ t he empl oyee, i n t he cour se
employment, engaging in:
(i) theft; or
(i) fraud; or
(i) assault;

(b) the employedeing intoxicated at work;

(c) the employeeefusing to carry out a lawful and reasonable
i nstruction that I's consistent

of employment.
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Chapter 1
Part 1-2
Division 4

Regulation 1.08

Introduction
Definitions
Other definitions

1.08

(4)

()

Subregulation (Bdoes not apply if the employee is able to
show that, in the circumstances, the conduct engaged in by the
employe was not conduct that made employment in the period
of notice unreasonable.

For paragraph (3fb), an employee is taken to be intoxicated if
the employeeds faculties are,
under the influence of intoxicating liquor ordaug (except a
drug administered by, or taken in accordance with the
directions of, a person lawfully authorised to administer the
drug), so impaired that the employee is unfit to be entrusted
wi t h t he eiesprlwidhyaayeditythatthietemployee
may be called upon to perform.

Meaning of TCF award

For the definition offCF awardin section 12 of the Act, each
award mentioned in the following table is prescribed.

ltem Award

1 Textile Industry Award 2000
2 Textile, Clothing, Footwear and Assated Industries Award 2010

Division 4 Other definitions

1.09

(1)

(2)

Meaning of base rate of pay 6 pieceworkers
(national system employee)

For paragraph 1@) (c) of the Act, this regulation provides for
the determination of the base rate of pay forphoses of the
National Employment Standards for a national system
employee who is an award/agreement free employee and a
pieceworker.

Note The Act definesaward/ agreemenfree employeen section 12 and
pieceworkelin section 21.

The base rate gbay, expressed as an hourly rate of pay, is
worked out using the formula:

14
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Introduction Chapter 1
Definitions Part 1-2
Other definitions Division 4

Regulation 1.11

TA
TH

where:

TA is the total amount earned by the employee during the
relevant period.

TH is the total hours worked by the employee during the
relevant period.

therelevant periods:

(@) for an employee who was continuously employed by the
employer for a period of 12 months or more immediately
before the base rate ofy is to be worked out the
12 months before the rate is to be worked out; or

(b) for an enployee who was continuously employed by the
employer for a periodf less than 12 months immediately
before the base rate of pay is to be workeddouthat
period.

1.10 Meaning of base rate of pay 0 pieceworkers
(enterprise agreement)

(1) For subsection @(3) of the Act, this regulation provides for
the determination of the base rate of pay for the purpose of
section 206 of the Act for a pieceworker who is covered by a
modern award.

Note Section 2060f the Actdeal s with an employeebs base
under an enterprise agreement

(2) The base rate of pay is the rate in the modern award identified
as the base rate of pay for the purposes of the National
Employment Standards.

1.11 Meaning of ordinary hours of work for
award/agreement free employees

(1) For subsection 2(%) of the Act, this regulation provides for
the determination of hours that are taken to be the usual weekly
hours of work of an award/agreement free employee who:

(@) is not a fulltime employee; and
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FairWorkRegulations2009, 1/07/2010, 9:49 AM



Chapter 1 Introduction
Part 1-2 Definitions
Division 4 Other definitions

Regulation 1.12

(b) does not have usual weeklyure of work.

Note Under section 20 of the Act, the usual weekly hours of work of an
award/ agreement free employee are relevant
ordinary hours of work.

(2) To work out the usual weekly hours of work for an employee
who hasheen employed by the employer for at least 4 weeks:

(@) identify the total number of hours that the employee has
worked during the previous 4 completed weeks; and

(b) divide the result by 4.

(3) To work out the usual weekly hours of work for an employee
who has been employed by the employer for less than 4 weeks:
(@) identify the total number of hours that the employee has
worked during the period; and

(b) divide the result by the number of completedeks for
which the employee has been employed leyeimployer.

1.12 Meaning of pieceworker

(1) For paragraph 2(1) (c) of the Act, this regulation prescribes a
class of award/agreement free employees as pieceworkers.
Note Under paragraph 2()(c) of the Act a pieceworker is an

award/agreement freanployee who is in a class of employees prescribed
by the regulations as pieceworkers.

(2) The class is award/agreement free employees who:
(a) are paid a rate set by reference to a quantifiable output or
task; and

(b) are not paid a rate set by referernto a period of time
worked.

Examples of rates set by reference to a quantifiable output or task
1 Arate of pay calculated by reference to the number of articles produced.

2 A rate of pay calculated by reference to the number of kilometres
travelled.

3 Arate of pay calculated by reference to the number of articles delivered.
4 A rate of pay calculated by reference to the number of articles sold.
5 Arate of pay calculated by reference to the number of {asksmed.
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Introduction Chapter 1
Application of the Act Part 1-3
Interaction with State and Territory laws Division 2

Regulation 1.13

Part 1-3 Application of the Act
Division 2 Interaction with State and Territory
laws

1.13 State and Territory laws that are not excluded by
section 26 of the Act 8 prescribed laws

For paragraph 2{1) (b) of the Act, each of the following laws
of a State or Territory is a law twhich section 26 of the Act
does not apply:

(@ a law dealing with the suspension, cancellation or
termination of a training contract that is entered into as
part of a training arrangement;

(b) a law dealing with a period of probation of an employee
that:

(i) is part of a training arrangement; but
(i) is not a period of probationary employment;

(c) a law that provides protection for an employee who
discloses information or makes a complaint under a law
that deals witlanyof the following:

() whistleblowers;
(i) environmental protection;
(i)  health services;
(iv) transport safety or operations;
(v) the supply of essential services.

Note Under subsection 2(1) of the Act, section 26 of the Act does not
apply to a law of a State or Taary so far as the law is prescribed by the
regulations as a law to which section 26 does not apply.
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Division 2 Interaction with State and Territory laws

Regulation 1.14

1.14 Act excludes prescribed State and Territory laws
For subsection 2@l) of the Act, each of the following laws of
a State or Territory is prescribed

(@) a law relating to child labour, to the extent to which it
deals with terms and conditions of employment that:

(i) are provided for by the National Employment
Standards; or

(i) may be included in a modern awaod,;

(i)  may be included in an @rprise agreement under
section 55 of the Act;

but not to the extent to which dteals with the timesit
which, or the periodsduring which a child may be
employed;

(b) a law relating to training arrangements, to the extent
which it deals with tems and conditions of employment
that

(i) are provided for by the National Employment
Standards; or

(i) may be included in a modern awaod;

(i) may be included in an enterprise agreement under
section 55 of the Act;

(c) the Contracts Review Act980 of New South Wales, to
the extento whichit relates to contracts of employment.

Note Under subsection 28) of the Act the Act is intended to apply to the

exclusion of a law of a State or Territory that is prescribed by the
regulations.

1.15 Interaction of modern awards and enterprise
agreements with State and Territory laws

For subsection 2) of the Act, each of the following laws of
a State or Territory is prescribed:

(@) a law relating to child labour, to the extent to which it
deals wih terms and conditions of employment that:

(i) are provided for by the National Employment
Standards; or

(i) may be included in a modern awaod,
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Application of the Act Part 1-3
Miscellaneous Division 4

Regulation 1.16

(i) may be included in an enterprise agreement under
section 55 of the Act;

but not to the extent twhich it deals with the timeat
which, or the periodsduring which a child may be
employed;

(b) a law relating to training arrangements, to the extent to
which it deals with terms and conditions of employment
that:

(i) are provided for by the NationaEmployment
Standards; or

(i) may be included in a modern awaod;
(i) may be included in an enterprise agreement under
section 55 of the Act;
(c) the Contracts Review Act 1988f New South Wales, to
the extent that it relates to contracts of ergplent.

Note Under subsection 2@) of the Act a term of a modern award or
enterprise agreement does not apply subject to a law of a State or Territory
that is prescribed by the regulations as a law to which modern awards and
enterprise agreements ai subject.

Division 4 Miscellaneous
1.16 Interaction between fair work instruments and public
sector employment laws
For paragraph 4(@®) (b) of the Act, each of the following
classes of instruments is prescribed:
(@) Ordinances made under thé&eat of Government
(Administration) Act 191¢hat:
(i) deal with public sector employment; and
(i) were, immediately before the repeal of the
Workplace Relations Act 199@iconsistent with that
Act or any agreement, award order or determination
made under thaact;
(b) enactments, within the meaning of tAastralian Capital
Territory (SelfGovernment) Act 198&hat:
(i) deal with public sector employment; and
2009, 112 Fair Work Regulations 2009 19
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Division 4 Miscellaneous

Regulation 1.16

(i) were, immediately before the repeal of the
Workplace Relations Act 199@consistent with tht
Act or any agreement, award order or determination
made under that Act;

(c) determinatios mentioned in paragraph (B) of the
Northern Territory (SeHGovernment) Act 197&at were
immediately before the repeal of thiéorkplace Relations
Act 1996 inconsistent with an award or workplace
agreement within the meaning of # Workplace
RelationsAct).

Note Undersubsectior0 (2) of the Act fair work instrumers, or terns of
fair work instrumerd, that deaWwith public sector employment prevail over
the public sector employment laws as described in that subsection.
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Terms and conditions of employment Chapter 2
The National Employment Standards Part 2-2
Fair Work Information Statements Division 12

Regulation 2.02

Chapter 2 Terms and conditions of
employment

Part 2-2 The National Employment
Standards
Division 12 Fair Work Information Statements

2.01 Fair Work Ombudsman to prepare and publish Fair
Work Information Statement 8 content

For subsection 12#) of the Act, a Fair Work Information

Statement must contain an explanation of the effect on an

empl oyeeos entitl ements under t he
Standards if:

(@) the transfer of a business ocs as degted in
section311 of the Act; and

(b) the employee becomes a transferring employee.

Note Section 311of the Actidentifies the participants in the transfer of the
business as including a fitransferring emplo

2.02 Fair Work Ombudsman to prepare and publish Fair
Work Information Statement 8 manner of giving
Statement to employees

(1) For subsection 12&) of the Act, each of the following is a
manner in which an employer may give the Fair Work
Information Statement to an employee.

(2) The employer may give the Statement to the employee
personally.

(3) The employer may send the Statement bypatie post to:
@ the employeeds residential address
(b) a postal address nominated by the employee.
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Chapter 2 Terms and conditions of employment
Part 2-2 The National Employment Standards
Division 13 Miscellaneous

Regulation 2.03

(4) The employer may send the Statnto:
@ the employeeds email address at wo

(b) another email address nominated by the employee.

5) The empl oyer may send to the empl o)
work (or to another email address nominated by the employee):

(@ an electronic linkto the page of the Fair Work
Ombudsmands website on which the ¢

or

(b) an electronic link that takes the employee directly to a
copy of the Statement on the empl o

(6) The employer may fax the Statement to:
(@ theemppyeeds fax number at work; or
(b) the employeebds fax number at home;
(c) another fax number nominated by the employee.

(7) Subregulations (2) to (6) do not prevent the employer from
using another manner of giving the Statement to the employee.

Division 13 Miscellaneous

2.03 What can be agreed to etc. in relation to
award/agreement free employees

For paragraph 12&) of the Act, employers and

award/agreement free employees may agreleerovision of

either or both of:

(a) extraannualleavein exchange for foregoing an equivalent
amount of pay; and

(b) extrap e r s 0 n aleaveciraexehan@esfor foregoing an
equivalentamountof pay.
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Regulation 2.04

Part 2-4 Enterprise agreements

Division 3 Bargaining and representation

2.04

(1)

)
(3)

(4)

(5)

(6)

(7)

(8)

during bargaining

Notice of employee representational rights 8 how
notice is given

For subsection 17() of the Act,each of the following is a
manner in whichthe employer for a proposed enterprise
agreement may give employees who will be covered by the
agreement notice of the rigtd be represented by a bargaining
representative for the agreement.

The employer may give thwtice to the employee personally.

The employer may send theticeby prepaid post to:

@ the employeeds residential address

(b) a postal addss nominated by the employee.

The employer may send theticeto:
@ the employeeds email address
(b) another email address nominated by the employee.

The empl oyer may send to the
work (or to another eail addess nominated by the employee)
an electronic link that takes the employee directly to a copy of

thenoticeon t he empl oyerés intranet.

The employer may fax thaoticeto:

@ the employeeds fax number at
(b) t he empl oy erathemefoa x numbe

(c) another fax number nominated by the employee.

The employer madisplay the notice in a conspicuous location
at the workplace that is known by and readily accessible to the
employee.

Subregulations (2) to J7do not prevent themployer from
using another manner of giving theticeto the employee.
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Chapter 2 Terms and conditions of employment
Part 2-4 Enterprise agreements
Division 4 Approval of enterprise agreements

Regulation 2.05

2.05 Notice of employee representational rights o
prescribed form

For subsection 17¢6) of the Act, the notice of employee
representational rights in Schedule 2.1 is prescribed.

2.06 Appointment of bargaining representatives &
independence
A bargaining representativé an employee must be:

@ free from control by the employee
bargaining representative; and

(b) free from improper influence from the empleyé s
employer or another bargaining representative.

Division 4 Approval of enterprise agreements

2.07 FWA may approve an enterprise agreement with
undertakings & requirements for signing
undertaking

For subsection 19(5) of the Act an undertaking relatg to a
an enterprise agreement must be signed by each employer who
gives the undertaking.

2.08 Model flexibility term for enterprise agreement

For subsection 202 (5) of the Act, the model flexibility term for
enterprise agreements is set out in Schreedi.

2.09 Model consultation term for enterprise agreement

For subsection 208) of the Act, the model consultation term
is set out in Schedule 2.3.
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2.10 FWA may approve variation of enterprise agreement
with undertaking 8 requirements for signing
undertaking for variation

For subsection 21¢) of the Act, an undertaking relating to
the variation of an enterprise agreement must be signed by each
employer who gives the undertaking.

Division 8 FWAGs gener al role i n faci
bargaining

2.11 What a bargaining order must specify 8 bargaining
order for reinstatement of employee

(1) For paragraph 23@) (b) of the Act, this regulation provide
for FWA to take action and makorders in connection with,
and to deal with matters relating to, a bargainarder for
reinstatement of an employee under paragraph(23#) of
the Act.

(2) FWA may make any of the following orders:

(@) an order to reappoint the employee to the position in
which he or she was employed immediately before the
termination of hioor her employment;

(b) an order to appoint the employee to another position for
which the terms and conditions of employment are no less
favourable than those under which he or she was
employed immediately before the termination of his or her
employment;
(c) any order thatFWA thinks appropriate to maintain
continuity of the employeeds empl o

(d) an order that the employer who terminated the
employment of the employee pay the employee an amount
for remuneration lost, or likely to have been Idscause
of the termination.
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Part 2-9 Other terms and conditions of
employment

Division 2 Payment of wages

2.12 Certain terms have no effect 8 reasonable
deductions

(1) For subsection 32@) of the Act, a circumstance in which a
deduction mentioned in sséction 32§1) of the Act is
reasonable is that:

(a) the deduction is made in respect of the provision of goods
or services:

() by an employer, or a party related to the employer;
and

(i) to an employee; and
(b) the goods or services are providedthe ordinary course
of the business of the employer or related party; and

(c) the goods or services are provided to members of the
general public on:

(i) the same terms and conditions as those on which the
goods or services were provided to the empoyge

(i) onterms and conditions that are not more favourable
to the members of the general public.

Examples

1 A deduction of health insurance fees made by an employer that is a
health fund.

2 A deductionfor a loan repaymenmade by an employer dh is a
financial institution.

(2) For subsection 32@) of the Act, a circumstance in which a
deduction mentioned in subsection 32§ of the Act is
reasonable is that the deduction is for the purpose of recovering
costs directly incurred by the emplyas a result of the
voluntary private use of particular property of the employer by
an employee (whether authorised or not).
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Examples of costs

1 The cost of items purchased on a corporate credit card for personal use
by the employee.

2 The cost of pesonal calls on a company mobile phone.

3 The cost of petrol purchased for the private use of a company vehicle by
the employee.

Division 3 Guarantee of annual earnings

2.13 High Income threshold

(1) For subsection 33@) of the Act, this regulation &eout the
manner in which the high income threshold is to be worked
out.

(2) The high income threshold for the period starting orullyy J
2009 and ending at the end of 30 June 2010 is worked out
using the following steps.

First indexation

Step 1 Identify the assessment of current average weekly ordinary time
earnings published by the Australian Statistician for February 2
and in effect on 1 July 2008.

Note This is the amount of the average weekly ordinary time earnings
seasonally adjusted, for fitime adult employees of all employees in
Australia for that day.

Step 2  Divide it by the assessment of current average weekly ordinary
earnings published by the Australian Statistician for May 2007 ¢
in effect on 27 August 2007.

Note This is tre amount of the average weekly ordinary time earnings
seasonally adjusted, for fitime adult employees of all employees in
Australia for that day.
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Regulation 2.13

Step 3

Round the result to 3 decimal plackghe fourth decimal place is
5 or above, round it up.

If the rounded result is less than 1, the rounded resatimed.
Multiply $100000 by the rounded result.

If the result is not a multiple of $100, round the result to the nee
multiple of $100. If the result is a multiple of $50, round it up to
nextmultiple of $100.

This result will be indexed again in step 6.

Second indexation

Step 4

Step 5

Step 6

Identify the assessment of current average weekly ordinary tim
earnings published by the Australian Statistician for February 2
and in effect on 1 July 2009.

Note This is the amount of the average weekly ordinary time earnings
seasonally adjusted, for fttime adult employees of all employees in
Australia for that day.

Divide it by the assessment of current average weekly ordinary
earnings publisteeby the Australian Statistician for February 20(
and in effect on 1 July 2008.

Note This is the amount of the average weekly ordinary time earnings
seasonally adjusted, for fttime adult employees of all employees in
Australia for that day.

Round the result to 3 decimal places. If the fourth decimal place
5 or above, round it up.

If the rounded result is less than 1, the rounded result becomes
Multiply the amount worked out in step 3 by the rounded result.

If the result is not a multlp of $100, round the result to the neare
multiple of $100. If the result is a multiple of $50, round it up to
next multiple of $100.

The result is the high income threshold for the pestadting on
1 July 2009and ending at the end of 30 June 2010
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(3) The high income threshold for the year starting on 1 July 2010,
or a later year starting on 1 July, is the threshold for the
previous year, indexed using the following steps.

Step 1  Identify the assessment of current average weekly ordinary timi
eanings published by the Australian Statistician and in effect or
1 July in the current year.

Note This is the amount of the average weekly ordinary time earnings
seasonally adjusted, for fitime adult employees of all employees in
Australia for that dy.

Step 2  Divide it by the assessment of current average weekly ordinary
earnings published by the Australian Statistician and in effect o
1 July of the previous year.

Note This is the amount of the average weekly ordinary time earnings
seasonidy adjusted, for fulltime adult employees of all employees in
Australia for that day.

Step 3 Round the result to 3 decimal placdghk fourth decimal place is
5 or above, round it up.

If the rounded result is less than 1, the rounded result becomes

Multiply the high income threshold for the previous year by the
rounded result.

If the result is not a multiple of $100, round the result to the nee
multiple of $100. If the result is a multiple of $50, round it up to
next multiple of $100.

The result is the high income threshold for the year starting on
1 July.
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Part 3-1 General protections
Division 5 Other protections

Regulation 3.01

Chapter 3 Rights and

responsibilities of
employees, employers,
organisations etc.

Part 3-1 General protections
Division 5 Other protections
3.01 Temporary absence d illness or injury

(1) For section 352 of the Act, this regulation prescribes kinds of
illness or injury.

Note Under section 352 of the Act, an employer must not dismiss an
employee because the employee is temporarily absent from work because of
illness or injury of a kind mscribed by the regulations.

(2) A prescribed kind of illness or injury exists if the employee
provides a medical certificate for the illness or injuoy a
statutory declaration about the illness or injuvithin:

(@) 24 hours after the commencemehthe absence; or
(b) such longer period as is reasonable in the circumstances.
Note The Act definesnedical certificatein section 12.

(3) A prescribed kind of illness or injury exists if the employee:
() is required by the terms of a workplace instent:
(i) to notify the employer of an absence from work; and
(i) to substantiate the reason for the absence; and
(b) complies with those terms.
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Compliance Division 8

Regulation 3.02

(4) A prescribed kind of illness or injury exists if the employee has
provided the employer with evidesmcin accordance with
paragraph 1073)(a) of the Act, for taking paid
personal / carerods | eave for a person:
as mentioned in paragraph @j of the Act.

Note Paragraph 97a) of the Act provides that an employee may takd pai

personal/ carerb6s leave if the |l eave is tak:¢
for work because of a personal illness, or personal injury, affecting the
employee.

(5) An illness or injury is not a prescribed kind of illness or injury

if:
(a) either:
@ the empl oyeeos absence extends
3 months; or

(i) the total absences of the employee, within a
12month period, have been more tham@nths
(whether based on a single illness or injury or
separate illnesses or injuries); and

(b) the emploge is not onp e r s 0 n a leave (aawevero s
described) for a purpose mentioned in paragrap{@Paf
the Actfor the duration of the absence.

(6) In this regulation, a period opaid per sonaledve ar er 0 s
(however described) for a purpose mentionedpamagraph
97 (a) of the Actdoes not include a period when the employee
is absent from work while receiving compensation under a law
of the Commonwealth, a State or a Territory that is about
workersdéd compensati on.

Division 8 Compliance
Subdivision A Contraventions involving dismissal
3.02 Application fees
(1) For subsection 36(2) of the Act, this regulation sets out

matters relating to a fee for making an application to FWA
under section 365 of the Act.
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Rights and responsibilities of employees, employers, organisations
etc.

General protections
Compliance

(2)

3)

(4)

()

Fee at commencement of Regulations

If the appication is made in the financial year starting on
1 July 2009, the fees $59.50.

Method for indexing the fee

If the application is made in a financial year starting on 1 July

2010, or 1 July in a later year (ttapoplication year), the

amount of thdee is to be worked out as follows:

(@) identify the amount of the fee for an application made in
the previous financial year,

(b) multiply it by the indexation factor for the application year
(see subregulatiof#));

(c) round the result to the neatreswultiple of 10 cents,
rounding up if the resulénds in5 cents

The indexation factor for the application year is worked out
using the following formula, and then rounded under
subregulatior(5):

Sum of index numbers for quarters in @sent March yee
Sum of index numbers for quarters inypoeis March year

where:

index number for a quarter, means the All Groups Consumer
Price Index Number (begn the weighted average of the
8 capital cities) published by the Australian Statistician for that
quarter.

most recent March yeameans the period of 12 months ending

on 31March in the finacial year that occurred immediately
before the application year.

previous March year means the period of 12 months
immediately preceding the most recent March year.

guarter means a period of 3 months ending onMNadrch,
30June, 30eptember or 3Decembe

The result under subguldion (4) must be rounded up or down
to 3decimal places, roundingpuf the result ends in 0.0005
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Regulation 3.03

(6) A calculation under subguldion (4):

(a) is to be made using the index numbers published in terms
of the most recdly published reference base for the
Consumer Price Index; and

(b) is to be made disregarding index numbers that are
published in substitution for previously published index
numbers (unless the substituted numbers are published to
take account of changesthe reference base).

No fee d hardship

(7) If FWA is satisfied that the person making an application will
suffer serious hardship if the person is required to pay the fee,
no fee is payable for making the application.

Refund of fee & discontinuing application

(8) FWA must repay to the person an amount equal to the fee if:
(a) the fee has been paid; and

(b) the application is subsequently discontinued as mentioned
in section 588 of the Act; and

(c) either:
() at the time the application is discanied, the

application has not yet been listed for conducting a
conference; or

(i) if the application has, at or before that time, been
listed for conducting a conference on a specified
date or dated the dscontinuance occurs at least
2 days before thatate or the earlier of those dates.

Subdivision B Other contraventions

3.03 Application fees

(1) For subsection 37@) of the Act, this regulation sets out
matters relating to a fee for making an application to FWA
under section 372 of the Act.
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Part 3-1
Division 8

Regulation 3.03

Rights and responsibilities of employees, employers, organisations
etc.

General protections
Compliance

(2)

3)

(4)

(5)

Fee at commencement of Regulations

If the application is made in the financial year starting on
1 July 2009, the fees $59.50.

Method for indexing the fee

If the application is made in a financial year starting on 1 July

2010, or 1 July in a later yedthe application year), the

amount of the fee is to be worked out as follows:

(@) identify the amount of the fee for an application made in
the previous financial year,

(b) multiply it by the indexation factor for the application year
(see subregulain (4));

(c) round the result to the nearest multiple of 10 cents,
rounding up if the resulénds in5 cents

The indexation factor for the application year is worked out
using the following formula, and then rounded under
subregulatior(5):

Sum of index numbers for quarters in m@sent March yee
Sum of index numbers for quarters inyioeis March year

where:

index number for a quarter, means the All Groups Consumer
Price Index Number (begn the weighted average of the
8 capital cities) published by the Australian Statistician for that
quarter.

most recent March yeameans the periodf 12 months ending

on 31March in the financial year that occurred immediately
before the application year.

previous March year means the period of 12 months
immediately preceding the most recent March year.

guarter means a period of 3 months ending onMNa&rch,
30June, 30eptember or 3December.

The result under subregulati¢f) must be rounded up or down
to 3decimal places, rounding up if the result ends in 0.0005.
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(6) A calculation under subguldion (4):

(@) is to be made using the indemmbers published in terms
of the most recently published reference base for the
Consumer Price Index; and

(b) is to be made disregarding index numbers that are
published in substitution for previously published index
numbers (unless the substituted nurskeme published to
take account of changes in the reference base).

No fee d hardship

(7) If FWA is satisfied that the person making an application will
suffer serious hardship if the person is required to pay the fee,
no fee is payable for making the ajpption.

Refund of fee & discontinuing application

(8) FWA must repay to the person an amount equal to the fee if:
(a) the fee has been paid; and

(b) the application is subsequently discontinued as mentioned
in section 588 of the Act; and
(c) either:

() at the time the application is discontinued, the
application has not yet been listed for conducting a
conference; or

(i) if the application has, at or before that time, been
listed for conducting a conference on a specified
date or dated the discotinuance ocurs at least
2 days before that date or the earlier of those dates.

Subdivision C Conference costs
3.04 Schedule of costs

(1) For section 376f the Act, the schedule of costs set out in
Schedule8.1is prescribed.
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Regulation 3.04

(2) In awarding costs:

(&) FWA is not limited to the items of expenditure mentioned
in Schedule.1; but

(b) if an item of expenditure is mentioned in SchedBl&
FWA must not award costs for that item at a rate or of an
amount in excess of the rate or amount mentioned in
Schedie 3.1for that item.

Note An application for an order for costs must be made in accordance
with the procedural rules

(3) A bill of costs must identify, by an item number, each cost and
disbursement claimed.

(4) In Schedules.1:
folio means 72 words.
Note There are generally 3 folios to a page.
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Regulation 3.05

Part 3-2 Unfair dismissal

Division 2 Protection from unfair dismissal

3.05 When a person is protected from unfair dismissal 8
high income threshold

(1) For subparagraph 38B) (iii) of the Act, this regulabn
explains how to work out amounts for the purpose of assessing
whether the high income threshold appliesrelation to the
dismissal ofa person at a particular time.
Note Under section 382f the Act a person is protected from unfair
dismissal if spcified circumstances apply. One of the circumstances is that
the sum of the personés annual rate of eart

any) worked out in relation to the person in accordance with the regulations,
is less than the high income threshold.

Piece rates

(2) Subregulations (3), (4) and (5) apply if part or all of the
per sonbds i ncofhe dismissald paid astpieane
rates that are:

(a) set by reference to a quantifiable output or task; and

(b) not paid as a rate set by refererioea period of time
worked.

(3) If the person was continuously employed by the employer and
was not on leave without full pay at any time during the period
of 12 months immediatelybefore the dismissalthe total
amount of piece rates paid or payablehe person in respect
of the period of 12 months endinmmediately before the
dismissalis an amount for subparagraph 382(iii) of the
Act.
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(4) If the person was continuously employed by the employer and
was on leave without full pay at any time dgrithe period of

12 months immediately befotke dismissalthe total of:

(a) for the days during that period that the employee was not
on leave without full pay the actual piece rates received
by the employee; and

(b) for the days that the employee svan leave without full
payd an amount worked out using the formula:

Piece rates mentioned in paragraphx(@ays on leave without full pe
Days not on leave without full pay

is an amount for subparagraph 382(iii) of the Act.

(5) If the person was continuously employed by the employer for a
period of less than 12 months imnedly before the
dismissa| the total amount of piece rates worked out using the
formula:

Piece ratex 3€
Days employed

is an amount for subparagraph 382(iii) of the Act.

Benefits other than payment of money

(6) If:
(a) the person is entitled to raee, or has received, a benefit

in accordance with an agreement between the person and
the personés employer; and

(b) the benefit is not an entitlement to a payment of money
and is not a nomonetary benefit within the meaning of
subsection 333) of theAct; and

(c) FWA is satisfied, having regard to the circumstances, that:

(i) it should consider the benefit for the purpose of
assessing whether the high income threshold applies
to a person at thiame of the dismissabnd

(i) areasonable money ua of the benefit has not been
agreed by the person and the employer; and
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Regulation 3.07

(i) FWA can estimate a real or notional money value of
the benefit;

the real or notional money value of the benefit estimated by
FWA is an amount fosulparagraph 38%b) (iii) of the Act.

Division 4 Remedies for unfair dismissal

3.06 Remedy 0 compensation (amount taken to have
been received by the employee)

For paragraph 39¢5) (b) of the Act:

(@) an employee who was on leave without pay for any part of
a period is taken todve received the remuneration that
the employee would ordinarily have received during the
period of leave if the employee had not been on leave
without pay; and

(b) an employee who was on leave without full pay for any
part of a period is taken to haveeéved the remuneration
that the employee would ordinarily have received during
the period of leave if the employee had not been on leave
without full pay.

Division 5 Procedural matters

3.07 Application fees

(1) For subsection 39&) of the Act, this reglation sets out
matters relating to a fee for making an application to FWA
under Division 5 of Part-2 of the Act.

Fee at commencement of Regulations

(2) If the application is made in the financial year starting on
1 July 2009, the fees $59.50.
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Part 3-2
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Rights and responsibilities of employees, employers, organisations
etc.

Unfair dismissal
Procedural matters

3)

(4)

(5)

(6)

Method for indexing the fee

If the application is made in a financial year starting on 1 July

2010, or 1 July in a later year (trepplication year), the

amount of the fee is to be worked out as follows:

(@) identify the amount of the fee for an applicatimade in
the previous financial year;

(b) multiply it by the indexation factor for the application year
(see subregulatiof#));

(c) round the result to the nearest multiple of 10 cents,
rounding up if the resulénds in5 cents

The indexation dctor for the application year is worked out
using the following formula, and then rounded under
subregulatior(5):

Sum of index numbers for quarters in m@sent March yee
Sum of index numbers for quarters inyioeis March year

where:

index number for a quarter, means the All Groups Consumer
Price Index Number (being ¢hweighted averagef the

8 capital cities) published by the Australian Statistician for that
quarter.

most recent March yeameans the period of 12 months ending
on 31March in the financial year that occurred immediately
before the application year.

previous March year meaxs the period of 12 months
immediately preceding the most recent March year.

guarter means a period of 3 months ending onMNadrch,
30June, 3Beptember or 3December.

The result under subregulatié¢f) must be rounded up or down
to 3decimal placesrounding up if the result ends in 0.0005.

A calculation under subgulaion (4):

(a) is to be made using the index numbers published in terms
of the most recently published reference base for the
Consumer Price Index; and
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Regulation 3.08

(7)

(8)

(b) is to be made disregding index numbers that are
published in substitution for previously published index
numbers (unless the substituted numbers are published to
take account of changes in the reference base).

No fee & hardship

If FWA is satisfied that the person makiag application will
suffer serious hardship if the person is required to pay the fee,
no fee is payable for making the application.

Refund of fee & discontinuing application

FWA must repay to the person an amount equal to the fee if:
(@) the fee habeen paid; and

(b) the application is subsequently discontinued as mentioned
in section 588 of the Act; and

(c) FWA is satisfied that FWA did not deal with the
application in a substantial way before the application was
discontinued.

3.08 Schedule of costs
(1) For subsection 40Q) of the Act, the schedule of costs set out
in Schedule3.1is prescribed.
Notel Under subsection 40Q) of the Act, in awarding costs, FWA is not
limited to the items of expenditure mentionedSichedule3.1 However, if
an item of expenditure is mentionedSehedule3.1, FWA must not award
costs for that item at a rate or of an amount in excess of the rate or amount
mentioned irSchedule8.1 for that item.
Note2 An application for an order for costs must be made to@@ance
with the procedural rules
(2) FWA may allow the costs of briefing more thacdunsel only
if FWA certifies that the attendance is necessary.
Note It is likely that certification under subregulation (2) would occur only
in relation to a verydrge or complex case.
(3) If FWA considers it appropriate, a changeSchedule 3.1 that
is applicable to a solicitor is applicable to a person who:
(a) is not a solicitorput
2009, 112 Fair Work Regulations 2009 41

FairWorkRegulations2009, 1/07/2010, 9:49 AM



Chapter 3 Rights and responsibilities of employees, employers, organisations
etc.

Part 3-2 Unfair dismissal
Division 5 Procedural matters

Regulation 3.08

(b) is mentioned in section 596 of the Act.

Note Section596 of the Act sés out who may represent a party to a
proceeding before FWA.

(4) A bill of costs must identify, by an item number, each cost and
disbursement claimed.

(5) In exercising its discretion under item 1002 Sxthedule3.1],
FWA must have regard to commerciates for copying and
binding and is not obliged to apply the photographic or
machinemade copy costs otherwise allowable in the Schedule.

(6) In Schedule.1:
folio means 72 words.

Note There are generally 3 folios to a page.
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Regulation 3.10

Part 3-3 Industrial action

Division 2 Protected industrial action

3.09 Purposes prescribed for continuity of employment
when employer response action occurs

For section 46A of the Act, the following purposes are
prescribed:

(&) superannuation;

(b) remuneration and promotipas affected by seniority

(c) any entitlements under the National Employment
Standards

Note Section 416/0f the Act dals withemployer response actiodnder

the section, employer response action for a proposed enterprise agreement
does not affectte continuity of employment of the employees wtib e
covered by the agreemefdr such purposes as are prescribed by the
regulations.

Division 6 Suspension or termination of
protected industrial action by FWA

3.10 Persons prescribed for order to suspend or terminate
protected industrial action
(1) For subparagraphs 423)(b) (i) and 424(2) (b) (iii) and
paragraph 42@) (c) of the Act, a Ministepf a referring State
or of a Territoryis prescribed ithe industrial action is:
(&) being engageth in the State or Territory; or

(b) threatened, impending or probable in the State or
Territory.

(2) In sulregulation(1):
referring Statehas the same meaning as it has inRéie Work

(State Referral and Consequentzadd OtherAmendments) Act
2009
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Regulation 3.11

Division 8 Protected action ballots

3.11

(1)

)

(3)

(4)

(5)

(6)

(7)

FWA may decide on ballot agent other than the
Australian Electoral Commission & requirements for
protected action ballot agent

For subparagraph 444) (b) (ii) of the Act, this regulation sets

out requirementshat FWA must be satisfied have been met
before a person other than the Australian Electoral Commission
becomes the protected action ballot agent for a protected action
ballot.

Note The person must also be a fit and proper person to conduct the ballot.

The person must be capable of ensuring the secrecy and
security of votes cast in the ballot.

The person must be capable of ensuring that the ballot will be
fair and democratic.

The person must be capable of conducting the ballot
expeditiousy.

The person must have agreed to be a protected action ballot
agent.

The person must be bound to comply with tgvacy Act
1988in respect to the handling of information relating to the
protected action ballot.

If the person is an indugit association oa body corporate,
FWA must be satisfied that:

(@) each individual who will carry out the functions of the
protected action ballot agent for thedustrial association
or body corporate is a fit and proper person to conduct the

ballot; and
(b) the requirements in subregulations (2) to (6) are met for
the individual.
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3.12 Requirements for independent advisor

(1) For subparagraph 443) (c) (ii) of the Act, this regulation sets
out requirementshat FWA must be satisfied have been met
before a person becomes the independent advisor for a

protected action ballot.

Note The person must also be sufficiently independent of each applicant

for the protected action ballot order.

(2) The person must be capable of giving the protected action

bdlot agent:

(a) advice that is directed towards ensuring that the ballot will

be fair and democratic; and

(b) recommendations that are directed towards ensuring that

the ballot will be fair and democratic.

(3) The person must have agreed tdheindependent advisor.

3.13 Notice of protected action ballot order 8 notifying
employees

(1) For section 445 and paragraph 4B of the Act, this
regulation sets out procedures to be followed for notifying

employees in relation to the conduct of a protectetiom
ballot.

Content of notice

(2) The protected action ballot agent for the ballot must, as soon as
practicable after FWA makes the protected action ballot order,
take all reasonable steps to notify each employee who is
eligible to be included on thell@f voters that FWA has made

the order.

(3) The notice must include:
(a) any matter specified by FWA in the ballot order; and
(b) the voting method or methods to be used; and

(c) each location (if any) at which the ballot will be

conducted; and
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(d) either:
() the date or dates on which the ballot will be
conducted; or

(i) the period during which the ballot will be conducted;
and

(e) contact details for the protected action ballot agent; and
() contact details for the independent advisor (if)an

(4) The notice must also include:

(a) a statement that the employee may contact the protected
action ballot agent to find out whether the employee is on
the roll of voters; and

(b) a statement that the employee may ask the protected action

ballotagg nt t o add or remove the empl c
the roll of voters; and

(c) a statement that the employee may raise any concerns or
complaints about the conduct of the ballot (including any
alleged irregularity) with:

(i) the protected action ballot ageat;

(i) if the protected action ballot agent is not the
Australian Electoral Commissiah FWA; or

(i)  the independent advisor (if any).

Note Section 453 of the Act sets out the circumstances in which an
employee is eligible to be included on thel i voters for the protected
action ballot.

Manner of notification

(5) The protected action ballot agemay give the notice to an
employee by doing any of the following:

(a) giving the notice to the employee personally;

(b) sending the notice by pymid post to:
i) the empl oyeebs residenti al addr e
(i) a postal address nominated by the employee;

(c) sending the notice to:
) the employeebs email address at
(i) another email address nominated by the employee;
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(d) sending tothe mpl oyeebs emai l address at
another email address nominated by the employee) an
electronic link that takes the employee directly to a copy
of the notice on the employero6s in
(e) faxing the notice to:
i) the empl oyeebgkdrax number at wo
(i) the employeeds fax number at hor
(i) another fax omber nominated by the employee;
() displaying the notice in a conspicuous location at the

workplace that is known by and readily accessible to the
employee.

(6) Subregulation (5) des not prevent a protected action ballot
agent from giving notice to an employee by another means.

Protected action ballot agent 8 access to workplace

(7) An employer must allow the protected action ballot agent
access to the workplace for the purposedaiffying employees
of the information about the protected action ballot.

(8) An employer must allow the protected action ballot agent
access to the workplace for the purpose of preparing for, or
conducting the protected action ballot.

3.14 Protected action ballot to be conducted by Australian
Electoral Commission or other specified ballot
agent & directions about ballot paper

For paragraphs 44@) (e) and 464b) of the Act, the protected
action ballot agent for a protected action ballot may provide
with the ballot paper:

(a) directions to be followed by an employee entitled to vote
in the ballot so that thgote complies with the Act and
these Regulations; and

(b) other directions that the agent reasonably believes may

assist in ensuring an irreguly does not occur in the
conduct of the ballot; and
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(c) notes to assist an employee who is entitled to vote in the
ballot by informing him or her of matters relating to
conduct of the ballot.

3.15 Compilation of roll of voters

(1) For section 452 and apagraph 46%) of the Act, this
regulation applies if:

(&) an applicant for a protected action ballot order; or
(b) the employer of an employee who is to be balloted;

provides information under subsectidd0(4) or 452(3) of the
Act.
Note Subsedbn 450(4) of the Actallows FWA to direct the provision of

information required to assist in compiling a roll of voters. Subsection
452 (3) allows the protected action ballot agent to make a similar direction.

(2) The applicant or employer must includéh the information a
declaration in writing that the applicant or emplosgaisonably
believes thatthe information is completeupto-date and
accurate

3.16 Protected action ballot papers 8 form

For paragraph 45@) of the Act, the form of a ballgaper for
a protected action ballot igtsout in Form 1 of Schedu82

3.17 Report about conduct of protected action ballot 8
independent advisor

(1) For section 458 and paragraphs 4BPand (e) of the Act, this
regulation sets out requirements fbe tpreparation of a report
under subsection 452) or (3) of the Act by the independent
advisor for a protected action ballot agent.

Note Subsection 458) of the Actrequires a protected action ballot agent
or independent advisor to prepare a repbdud the conduct of the ballot.
Subsection 4583) of the Actrequires the agent or advisor to prepare a
report at the direction of FWA.
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(2) For the purpose of preparing the report, the independent
advisor may:

(&) be present at the conduct of any pdragrotected action
ballot (including the scrutiny of the roll of voters); and

(b) request information held by the protected action ballot
agent for the ballot; and

(c) make a recommendation to the ballot agent for the purpose
of ensuring the conduct dfie protected action ballot will
be fair and democratiand

(d) setout in his or her report:
(i) a description of any recommendation made under
paragraph (c); and
(i) whether the protected action ballot agent complied
with therecanmendation

Subdivision G Miscellaneous

3.18 Conduct of protected action ballot 8 ballot papers

(1) For paragraph 46() of the Act, this regulation sets out
procedures to be followed in relation to the conduct of a
protected action ballot.

Ballot paper

(2) The protectedaction ballot agent for the ballot must issue to
each employee who is to be balloted a ballot paper that bears:

(@ the agentodés initials; or
(b) a facsimile of the agentés initial

(3) If the ballot is conducted by postal voting, the agent must, as
soon as practicable, post to each employee who is to be
balloted a sealed envelope that contains:

(a) the ballot paper; and
(b) information about:
(i) the closing date of the ballot; and

(i) the time, on the closing date, by which the agent
mustreceivé he empl oyeeds vote; and
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(c) an envelope in which the employee must place his or her
ballot paper; and

(d) a prepaid envelope addressed to the protected action ballot
agent and that may be posted without cost to the
employee; and

(e) any other materiathat the protected action ballot agent
considers to be relevant to the ballot.

(4) The envelope mentioned in paragraph(3)must:

(a) set out a form of declaration that the employee has not
voted before in the ballot; and

(b) have a place on whichhé employee can sign the
envelope; and

(c) be able to fit into the prepaid envelope mentioned in
paragraph (3jd).

Replacement ballot paper 8 postal voting

(5) An employee who is to be balloted by postal voting may ask
the protected action ballot agdot a replacement ballot paper
because:

(@) the employee did not receive the documenéntioned in
subregulation 3.183); or

(b) the employee did not receive a ballot paper in those
documents; or

(c) the ballot paper has been lost or destroyed; or
(d) the ballot paper has been spoilt.

(6) The request must:

(&) be received by the protected action ballot agent on or
before the closing day of the ballot; and

(b) state the reason for the request; and

(c) if practicable, be accompanied by evidence teaifies, or
tends to verify, the reason; and

(d) include a declaration by the employee that the employee
has not voted at the ballot.
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(7) The protected action ballot agent must give the employee a
replacement ballot paper if the agent is satisfied tha
(@) the reason for the request is a reason mentioned in
subregulatior{5); and

(b) the request is in accordance with the requirements
mentioned in subregulation (6); and

(c) the employedas not voted at the ballot.

Replacement ballot paper 8 other voting

(8) If:
(@) an employee is to be balloted otherwise than by postal
voting; and
(b) the employee satisfies the protected action ballot agent,
before depositing the ballot paper in the ballot box, that
the employee has accidentally spoilt the paper;

the protected action ballot agent must give the employee a
replacement ballot paper.

(9) The protected ballot agent must also:
(@ mark Aspoilto on the ball ot paper
and
(b) keep the ballot paper.

3.19 Conduct of protected action ballot 8 scrutiny of
ballot

(1) For paragraph 46() of the Act, this regulation sets out
procedures to be followed in relation to the conduct of a
protected action ballot.

Counting votes

(2) The protected action ballot agent for the ballot must deter
the result of the ballot by conducting a scrutiny in accordance
with this regulation.
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(3) As soon as practicable after the close of the ballot, the
protected action ballot agent must:

(a) admit the valid ballot papers and reject the informal ballot
papers; and

(b) count the valid ballot papers; and

(c) record the number of votes:
() in favour of the question or questions; and
(i) against the question or questions; and

(d) count the informal ballot papers.

Informal votes

(4) A vote is inform&only if:
(a) the ballot paper does not bear:
(i) the initials of the protected action ballot agent; or
(i) a facsimile of the agentods

(b) the ballot paper is marked in a way that allows the
employee to be identified; or

(c) the ballotpaper is not marked in a way that makes it clear
how the employee meant to vote; or

(d) a direction under regulatiod.14 that was to be followed
by an employee entitled to vote in the ballot has not been
complied with.

(5) However, a vote is not inforrhaecause of paragra) (a) if
the protected action ballot agent is satisfied that the ballot
paper is authentic.

(6) If the protected action ballot agent is informed by a scrutineer
that the scrutineer objects to a ballot paper being admitted as
formd, or rejected as informal, the agent must:

(a) decide whether the ballot paper is to be admitted as formal
or rejected as informal; and

(b) endorse the decision on the ballot paper and initial the
endorsement.
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(7) If the protected action ballot agenbnducting the ballot is
informed by a scrutineer to the eff
opinion, an error has been made in the conduct of the scrutiny,
the authorised ballot agent must:

(@) decide whether an error has been made; and,

(b) if appropriate direct what action is to be taken to correct
or mitigate the error.

(8) To preserve the secrecy of a postal vote, the protected action
ballot agent must ensure that the independent advisor or a
scrutineer does not have access to any evidence that ioay al
the ballot paper to be identified as having been completed by a
particular employee.

Control of scrutiny process

(9) If a person:

(@) is not entitled to be present, or to remain present, at a
scrutiny; or

(b) interrupts the scrutiny of a ballot, et to perform a
function mentioned isubregulatiorn(3);

the protected action ballot agent conducting the ballot may
direct the person to leave the place where the scrutiny is being
conducted.

(10) A person to whom a direction is given under subreguiai®)
must comply with the direction.

3.20 Conduct of protected action ballot 8 scrutineers

(1) For paragraph 46@l) of the Act, this regulation sets out
matters relating to the qualifications, appointment, poweds an
duties of scrutineers for a protedtaction ballot.

Appointment

(2) The employer may appoint 1 or more scrutineers to perform the
functions set out in this regulation.
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(3) The applicant for a protected action ballot may appoint 1 or
more scrutineers to perform the functions set out iis th
regulation.

(4) An appointment under subregulation (2) or (3) must be made
by an instrument signed on behalf of the employer or applicant.

(5) A person who does not have a current appointment under
subregulation (2) or (3):
() is not a scrutineer;nal

(b) is not permitted to attend the scrutiny of ballot material as
a scrutineer; and

(c) is not permitted to perform the functions set out in this
regulation.

Functions

(6) A scrutineer may be present at the scrutiny of ballot material as
follows:

(@ if the ballot is conducted by postal voting, the scrutineer
may be present after the protected action ballot agent ha
acted under subregulation 3.(8) to remove evidence of
an employeeds identity;

(b) if the ballot is not conducted by postal votinthe
scrutineer may be present when the protected action ballot
agent is ready to conduct the scrutiny of the ballot
material.

(7) However:

(a) the total number of scrutineers in attendance at a particular
time at the scrutiny of the ballot material mast exceed
the total number of people who are:

() performing functions and duties as, or on behalf of,
the protected action ballot agent; and

(i) engaged on the scrutiny of the ballot material at that
time; and
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(b) if a person fails to produce therpe onds 1 nstrument

appointment as a scrutineer for inspection by the protected
action ballot agent for the ballot, when requested by the

agent to do so, the agent may refuse to allow the person to
attend or act as a scrutineer.

(8) At the scrutiny of tk ballot material:

(a) if the scrutineer objects to a decision thatote is formal
or informal, the scrutineer may inform the protected action
ballot agent of the objection; and

(b) if the scrutineer considers that an error has been made in
the conducbf the scrutiny, the scrutineer may inform the

protected action ball ot agent

Division 9 Payments relating to periods of
industrial action

3.21 Payments relating to partial work bans 8 working

out proportion of reductionofempl oyeedés payment s

For subsection 471 (3) of the Act, the proportion mentioned in
paragraph 4712) (a) of the Act is worked out for an employee
or a class of employees by carrying outfiblwing steps.

Sstep 1 ldentify the work that an employee or a sdaof
employees is failing or refusing to perform, or
proposing to fail or refuse to perform.

Step 2  Estimate the usual time that the employee or
class of employees would spend performing
work during a day.

Step3  Work out the time estimatedni Step 2 as
percentage of an empl o
a day.

The solution is the proportion by which tl
empl oyeebs payment wil
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3.22 Payments relating to partial work bans 8 form of
partial work ban notice

For paragrgh 471(6) (a) of the Act, a notice given under

paragraph 47{1) (c) or (4)(c) of the Act about the reduction

of an employeeds payments due to a
in a legible form and in English.

3.23 Payments relating to partial work bans & content of
partial work ban notice

(1) For paragraph 47@) (b) of the Act, a noticeabout a partial
work bangiven to an employee under paragraph @3 (c) or
(4) (c) of the Actmust:
(a) specify the day on which the notice is issued; and

(b) specify tre industrial action engaged in, or proposed to be
engaged in, that constitutes the partial work ban; and

(c) statethat the notice will take effect from the later of:
() the start of the first day of the partial work bang
(i) the start of the fitsday after the day on which the
notice is given to the employee, if the employee
performs work on that day; and

(d) state that the notice will cease to have effect at the end of
the day on which the partial work ban ceases.

(2) If the notice is given nder paragraph 471) (c) of the Act, it

must also:

(@ state that the employeeds payment ¢
amount specified in the notice for each day the employee
engages in the partial work ban; and

(b) specify an estimate of the usual time teenployer
considers an employee would spend during a day
performing the work that is the subject of the work ban;
and

(c) specify the amount by which the ¢
will be reduced for each day the employee engages in the
work ban.
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(3) If the noice is given under paragraph 4@ (c) of the Act, it
must also state that the employee will not be entitled to any
payment for a day on which the employee engages in the
partial work ban.

3.24 Manner of giving notice about partial work ban

(1) For pargraph 4717) (b) of the Act this regulation prescribes
how the employer may give employees notice paragraph
471(1) (c) or (4)(c) of the Act

(2) The employer may give the notice to the employee personally.

(3) The employer may send the noticegrg-paid post to:
@ the employeeds residential address

(b) a postal address nominated by the employee.

(4) The employer may send the notice to:
@ the employeeds email address at wo
(b) another email address nominated by the employee.

(5) The employer may fax the notice to:
@ the employeeds fax number at wor k;
(b)) the employeebds fax number at home;
(c) another fax number nominated by the employee.

2009, 112 Fair Work Regulations 2009 57

FairWorkRegulations2009, 1/07/2010, 9:49 AM



Chapter 3 Rights and responsibilities of employees, employers, organisations
etc.

Part 3-4 Right of entry
Division 3 State or Territory OHS rights

Regulation 3.25

Part 3-4 Right of entry

Division 3 State or Territory OHS rights

3.25 Meaning of State or Territory OHS law

For subsection 49@) of the Act, each law mentioned in the
following table is prescribed.

ltem Law

1 Occupational Health and Safety Act 2Gif0New South
Wales

Occupational Health and Safety Act 2004f Victoria
Workplce Health and Safety Act 1966Queensland

4 Sections 49G and 49l to 490 of thedustrial Relations Act
19790f Western Australia, but only to the extent to which
those provisions provide for, or relate to, a right of entry to
investigate a suspectedrtravention of:

(a) theOccupational Safety and Health Act 1984hat
State; or

(b) theMines Safety and Inspection Act 1984hat State

5 Occupational Health and Safety Act 198%he Australian
Capital Territory

6 Workplace Health and Safetyt40070f the Northern
Territory

Division 6 Entry permits, entry notices and
certificates

3.26 Form of entry permit

For paragraph 52(a) of the Act, the form of an entry permit
issued to an official of an organisation is set out in Form 1 in
Schedule 3.
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3.27 Form of entry notice

For paragraph 52() of the Act, the form of an entry notice is
set out in Form 2 in Schedule33.

3.28 Form of exemption certificate

For paragraph 52() of the Act, the form of an exemption
certificate issued to an agisation is set out in Form 3 in
Schedule 3.

3.29 Form of affected member certificate

For paragraph 52(a) of the Act, the form of an affected
member certificate issued to an organisation is set out in
Form4 in Schedule 3.
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Part 3-6 Other rights and
responsibilities

Division 2 Notification and consultation
relating to certain dismissals

Subdivision A Requirement to notify Centrelink

3.30 Employer to notify Centrelink of certain proposed
dismissals 8 form of notice

For subsection 53@) of the Ad¢, the form of a notice to
Centrelink of a proposed dismissal under subsectionB38
set out in Form 1 of Schedule 3.4.

Division 3 Employer obligations in relation to
employee records and pay slips

Note about Subdivision 1

Theregulations in Subdivish 1set out the kinds of records that must be made and kept
for the purposes of sections 535 and 796 of the Act. These records are required to be
kept by employers for 7 years.

An employer must keep a record in respect of each employee about:

(a) basicemployment details such as the name of the employer and the employee and
the nature of their employment (e.g. pame, full-time, permanent, temporary or
casual); and

(b) pay; and

(c) overtime hours; and

(d) averaging arrangements; and

(e) leave entitlerents; and

() superannuation contributions; and

(g) termination of employment (where applicable); and

(h) individual flexibility arrangements argliarantees of annual earnings.

There are also obligations on old employers and new employers in transfesireéds
situations.
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Records must be properly maintained. For example, regulation 3.31 sets out form
requirements to make sure that records are legible and readily accessible to an inspector.
Regulation 3.44 sets out requirements to ensure that recoralscarate at all times.

This subdivision also deals with obligations for employers in relation to facilitate the
inspection and copying of records by employees (see also the inspector powers set out at
Part 52 of the Act).

Most of the obligations in thiBart are civil remedy provisions. This means that Rart 4
1 of the FW Act will apply (including the course of conduct rule in section 550).

Note about Subdivision 2

The regulations in Subdivision 2 deal with the form and content of pay slips for the
purpo®s of section 536 of the Act.

Pay slips must include aiff the information set out in regulation 3.46
Subdivision 1 Employee records

3.31 Records 8 form

For subsection 538) and section 796 of the Acin employee
record made and kept by an emm@ofor this Subdivision must
be of the following kind:

(&) arecordn a legible form and in the English language;

(b) arecord in a form that is readily accessible to an inspector

Note Subsection 53%1) of the Act is a civil remedy provision. Sesti558
of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civil remedy provisions.

3.32 Records 6 content

For subsection 538) of the Act a kind of employee record
that an employer must make akekp is a record that specifies:

@ the employerds name; and

(o) the employeebds name; and

(o0 whet her the empl oy-#ineetospare mpl oy ment
time; and

(d whet her t he empl oyeebs empl oy men

temporary or casual; and
(e) thedateowhicht he empl oyeeds empl oyment
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(f) on and after 1 January 20@0 the Australian Business
Number (if any) of the employer.

Note Sub<section 5351) of the Act is a civil remedy provision. Section 558
of the Act andDivision 4 of Part 41 ded with infringement notices relating
to alleged contraventions of civil remedy provisions.

3.33 Records & pay

(1) For subsection 538) of the Act, a kind of employee record
that an employer must make and keep is a record that specifies:

(a) the rate ofemuneration paid to the employee; and

(b) the gross and net amounts paid to the employee; and

(c) any deductions made from the gross amount paid to the
emgoyee.

(2) If the employe is a casual or irregular pdime employee who
is guaranteed a ratd pay set by reference to a period of time

worked, the record must set out the hours worked by the
employee.

(3) If the employee is entitled to be paid:
(&) an incentivebased payment; or
(b) a bonus; or
(c) aloading; or
(d) a penalty rate; or

(e) another monetary allowance or separately identifiable
entitlement;

the record must set out details of the payment, bonus, loading,
rate, allowance or entitlement.

Note Subsection 5351) of the Act is a civil remedy provision. Section 558
of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civil remedy provisions.
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3.34 Records & overtime

For subsection 538) of the Act, if a penalty rate or loading

(however described) must be paid for overtimerbactually

worked by an employee, a kind of employee record that the

employer must make and keep is a record that specifies:

(@) the number of overtime hours worked by the employee
during each day; or

(b) when the employee started and ceased workingtiowe
hours.

Note Subsection 53561) of the Act is a civil remedy provision. Section 558

of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civil remedy provisions.

3.35 Records & averaging of hours

For subsection 538.) of the Act, if an employer and employee

agree in writing to an averaging of
work, a copy of the agreement is a kind of employee record

that the employer must make and keep.

Note Subsection 538%1) of theAct is a civil remedy provision. Section 558

of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civil remedy provisions.

3.36 Records 6 leave

(1) For subsection 538) of the Act, if an employee Bntitled to
leave, a kind of employee record that the employer must make
and keep is a record that sets out:
(&) any leave that the employee takes; and
(b) the balance (i f any) of the empl o
leave from time to time.

(2) If an empoyer and employee agree to cash out an accrued
amount of leave:
(@) a copy of the agreement is a kind of employee record that
the employer must make and keep; and
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(b) a kind of employee record that the employer must make
and keep is a record that setsd:

() the rate of payment for the amount of leave that was
cashed out; and
(i)  when the payment was made

Note Subsection 5381) of the Act is a civil remedy provision. Section 558
of the Act andDivision 4 of Part 41 deal with infringement not&s relating
to alleged contraventions of civil remedy provisions.

3.37 Records & superannuation contributions

(1) For subsection 538) of the Act, if an employer is required to
make superannuation contributions for the benefit of an
employee, a kind oémployee record that the employer must
make and keep is a record that specifies:

(@) the amount of the contributions made; and
(b) the period over which the contributions were made; and
(c) the date on whickachcontribution was made; and

(d) the nameof any fund to which a contribution was made;
and

(e) the basis on which the employer became liable to make the
contribution, including:

(i) arecord of any election made by the employee as to
the fund to which contributions are to be made; and

(i) the date of any relevant election.

(2) In subregulation (1):
contributions does not include a contribution in respect of a
defined benefit interest (within the meaning of the
Superannuation Industry (Supervision) Regulations 1994
defined benefit fund (within the meaning of the
Superannuation Industry (Supervision) Act 1993
Note Subsection 5361) of the Act is a civil remedy provision. Section 558

of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventianof civil remedy provisions.
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Regulation 3.40

3.38

3.39
1)

(2)

3.40

Records 6 individual flexibility arrangement

For subsection 538.) of the Act, if an employer and employee
agree in writing on an individual flexibility arrangement under
the Act

(&) a copy of the agreement is a kialemployee record that
the employer must make and keep; and

(b) a copy of a notice or agreement that terminates the
agreement is a kind of employee record that the employer
must make and keep.

Note Subsection 5351) of the Act is a civil remedy prosion. Section 558

of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civil remedy provisions.

Records 8 guarantee of annual earnings

For subsection 538) of the Act, if an employer gives a
guarantee of annual earnings under section 330 of the Act, the
guarantee is a kind of employee record that the employer must
make and keep.

Note Subsection 5381) of the Act is a civil remedy provision. Section 558

of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civil remedy provisions.

For subsection 538) of the Act, if an employer revokes a
guarantee of annual earnings under section 330 of the Act, a
kind of employee record that the ployer must make and keep

is a record of the date of the revocation.

Note Subsection 53561) of the Act is a civil remedy provision. Section 558
of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions ofviliremedy provisions.

Records & termination of employment

For subsection 536 1) of t he Act , i f an
employment is terminated, a kind of employee record that the
employer must make and keep is a record that sets out:

(a) whether the empignent was terminated:
(i) by consent; or
(i) by notice; or
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Rights and responsibilities of employees, employers, organisations
etc.

Other rights and responsibilities
Employer obligations in relation to employee records and pay slips

3.41

(1)

(2)

®3)

(4)

(5)

(i)  summarily; or
(iv) in some other manner (specifying the manner); and

(b) the name of the person who acted to terminate the
employment.
Note Subsection 538%1) of the Act is a civil renedy provision. Section 558

of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civil remedy provisions.

Records & transfer of business

For section796 of the Act, this regulation appliesaftransfer

of business occurs as described in section 311 of the Act.

Note Section 311 identifies the participants in the transfer of the business
as:

(a) the old employer; and

(b) the new employer; and

(c) atransferring employee.

The old employemust transfer to the new employer each
employee record concerning a transferring employee that the
old employer was required to kefep subsection 5381) of the

Act at the time at whichthe connection between the old
employer and the new employer mengd in paragraph
311(1) (d) of the Act occurs.

If the old employer is a Commonwealth authority, the old
employer only has to provide copies of those records.

If the transferring employee becomes an employee of the new
employer afterthe time atwhich the connection between the
old employer and the new employer mentioned in paragraph
311(1) (d) of the Act occurs, the new employer must ask the
old employer to give the new employer the employee records
concerning the transferring employee.

If the old employer receives a request under subregulation (4),
the old employer must give the employee records to the new
employer.
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(6)

(7)

3.42
1)

(2)

3)

(4)

The new employer who receives transferred employee records
must keep the recordas if they had been made by the new
enployer at the time at which they were made by the old
employer.

The new employer is not required to make employee records
relating to the transferring
old employer.

Records d inspection and copying of arecord

For subsection 538) of the Act, an employer must make a
copy of an employee record available for inspection and
copying on request by the employee or former employee to
whom the record relates.

The employer must make the copy available in a ledtnie
to the employee or former employee for inspection and

copying.

If the employee record is kept at the premises at which the
employee works or the former employee worked, the employer
must:

(&) make the copy available at the premises within Sirmss
days after receiving the request; or

(b) post a copy of the employee record to the employee or
former employee within 14 days after receiving the
request.

If the employee record is not kept at the premises at which the
employee works or thiermer employee worked, the employer
must, as soon as practicable after receiving the request.

(&) make the copy available at the premises; or

(b) post a copy of the employee record to the employee or
former employee.
Note Under the Act, an inspect@s also permitted to inspect and copy an

employee record for the purposes of the Act. The inspector may also require
the production of the employee record.
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Rights and responsibilities of employees, employers, organisations
etc.

Other rights and responsibilities
Employer obligations in relation to employee records and pay slips

3.43

3.44

(1)

(2)

(1)

(2)

(3)

(4)

Records 6 information concerning a record

An employer who has been asked by an employe®rmer
employee to make a copy of an employee record available for
inspectionmust tell the employee or former employee, on
request, where employee records relating to the employee or
former employee are kept.

The employee or former employee may emiew the
employer, or a representative of the employer, at any time
during ordinary working hours, about an employee record that
the employer has made or will make.

Note Part 52 of Chapter 5 of the Act sets out the circumstances in which

an inspectorcan inspect employee records and require the production of
employee records.

Records & accuracy

An employer must ensure that a record tteg employeris
required to kepunder the Act or these Regulations is not false
or misleadingy to the emplg esrkidowledge.

An employer must correca record that the employer is
required to keep under the Act or these Regulat@@nsoon as
the employer becomes aware that it contains an error.

An employer must ensure thatrecordthat the employersi
required:

(a) to keep under the Act or these Regulations; and
(b) to correct in accordance wigtubregulation (2);

contains a notation of the nature of the corrected error with the
correction.

An employer must not altea recordthat the employeis
required to keep under the Act or these Regulagsewspt:

(&) in compliance wittsubregulation (2) or {3or

(b) to any extent otherwise permitted by the Act or these
Regulations.
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Regulation 3.46

(5) An employer must ensure that a record that the employer is
required to keep under the Act or these Regulations is not
atered byother person except

(@)

in compliance with subregulation (2) or (3); or

(b) to any extent otherwise permitted by the Act or these

Regulations.

(6) A person must not make use of an emiran employee record
made and kept by an employer for this Subdivision if the
person does so knowing that the entry is false or misleading.

Subdivision 2 Pay slips

3.45 Pay slips 8 form

For paragraph 53@) (b) of the Act, a pay slip must be:

(@)
(b)

in electronic form; or
a hard copy.

Note Subsection 53€2) of the Act is a civil remedy provision. Section 558
of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civil remedy provisions.

3.46 Pay slips 0 content
(1) For paragraph 53@) (b) of the Act, a pay slip must specify:

(@)
(b)
(©)
(d)

()

()
(9)

(h)

the employerdés name; and
the employeebs name; and
the period to which the pay slip relates; and

the date on which the payment to which the pay slip
relates was made; and

the gross amount of the payment; and
the net amount of the payment; and

any amount paid to the employee that is a bonus, loading,
allowance, penalty ratencentivebased paymerdr other
sepaately identifiable entitlemnt; and

on and after 1 January 200 the Australian Business
Number(if any) of the employer.
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(2) If an amount is deducted from the gross amount of the
payment, the pay slip must also include the name, or the name
and number, of the fund or accounto which the deduction
was paid.

(3) If the employee is paid at an hourly rate of pay, the pay slip
must also include:
@ t he rat e of pay for t he empl oye
(however described); and
(b) the number of hours in that period for which #raployee
was employed at that rate; and

(c) the amount of the payment made at that rate.

(4) If the employee is paid at an annual rate of pay, the pay slip
must also include the rate as at the latest date to which the
payment relates.

(5) If the emploer is required to make superannuation
contributions for the benefit of the employee, the pay slip must
also include:

(&) the amount of each contribution that the employer made
during the period to which the pay slip relates, and the
name, or the name amaimber, of any fund to which the
contribution was made; or

(b) the amounts of contributions that the employer is liable to
make in relation to the period to which the pay slip relates,
and the name, or the name and number, of any fund to
which the contrilations will be made.

(6) In subregulation (5):
contributions does not include a contribution in respect of a
defined benefit interest (within the meaning of the
Superannuation Industry (Supervision) Regulations 1994
defined benefit fund (within the meaning of the
Superannuation Industry (Supervision) Act 1993
Note Subsection 53@2) of the Act is a civil remedy provision. Section 558

of the Act andDivision 4 of Part 41 deal with infringement notices relating
to alleged contraventions of civiémedy provisions.
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Chapter 4 Compliance and

enforcement
Part 4-1 Civil remedies
Division 3 Small claims procedure
4.01 Plaintiffs may choose small claims procedure

(1) For paragraph 548) (c) of the Act, the manner in which a
person must indicate that e she wants a small claims
procedure to apply tan action that the person has commenced
is:

(a) by:

() endorsing the papers initiating the action with a
statement that the person wants a small claims
procedure to apply to the action; or

(i) lodging with the magistrates court or the Federal
Magistrates Court a paper that identifies the action
and states that the person wants a small claims
procedure to apply to the action; and

(b) by serving a copy of the papers initiating the action,
together witha copy of the paper (if any) mentioned in
subparagraph (a) (ii), on every other party to the action.

(2) Subregulation (1) does not apply to an action that a person
starts in a magistrates court or the Federal Magistrates Court if
rules of court relatingo that court prescribe the manner in
which the person indicates that he or she wants a small claims
procedure to apply to the action.
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Division 4 General provisions relating to civil
remedies and infringement notices

4.02 General

(1) For subsection 558) of the Act, this Division provides for a
person who is alleged to have contravened a civil remedy
provision to pay a penalty to the Commonwealth as an
alternative to civil proceedings

(2) ThisDivision does not:

(a) require an infringement notice to Esued to a person for
an alleged contravention of a civil remedy provision; or

(b) affect the liability of a person to proceedings for
contravention of a civil remedy provision if an
infringement notice is not issued to the person for the
alleged contrzention; or

(c) affect the liability of a person to proceedings for
contravention of a civil remedy provision if the person
does not comply with an infringement notice for the
alleged contravention; or

(d) limit or otherwise affect the penalty that mag immposed
by a court on a person for a contraventather than the
contravention of the civil remedy provisidor which the
infringement notice was issued

4.03 Definitions for Division 4

In this Division:

civil remedy provisiormeans a civil remedy pvision initem
29 of the table in subsection 5@ of the Act.

contravention means a contravention of a civil remedy
provision.

infringement notice means an infringement notice under
regulation4.04.
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nominated persommeans the person to whom a recipieah
apply:

(&) to have an infringement notice withdrawn; or

(b) to be allowed more time to pay a penalty.

recipient means a person to whom an infringement notsce i
given under subregulation 4.0%).

4.04 When an infringement notice can be given

(1) If an inspector reasonably believes that a person has committed
1 or more contraventions of a particular civil remedy provision,
the inspector may give to the person an infringement notice
relating to the alleged contravention or contraventions.

(2) An infringement notice must be given within 12 months after
the day on which the contravention or contraventions are
alleged to have taken place.

(3) This regulation does not authorise the giving of 2 or more
infringement notices to a person in relation totcaventions of
a particular civil remedy provision that:

(a) allegedly took place on the same day; and

(b) allegedly relate to the same action or conduct by the
person.

(4) Aninspector must not give an infringement notice in respect of
a contraventionf the Fair Work Ombudsman has accepted an
enforceable undertaking from the person under section 715 of
the Act in relation to the relevant civil remedy provision.

4.05 Content of infringement notice

(1) Aninfringement notice must:
(@) specifytherecip ent 6 s dnd | | name;
(b) specify the recipientdéds address; a
(c) specify the name of the inspector who issued it; and
(d) specify its date of issue; and
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Regulation 4.06

4.06

)

(1)

)

®3)

(e) set out brief details of the alleged contravention, including
the civil remedy provision thathas been allegedly
contravened; and

() specify the penalty for the alleged contravention that is
payable under the notice; and

(g) statewhere and how the penalty can be paid; and

(h) specify the maximum penalty that a court could impose on
the recipent for the alleged contravention; and

(i) identify the nominated person; and

() explain how the recipient can apply to the nominated
person:
(i) to have the infringement notice withdrawn; or
(i) to be allowed more time to pay the penalty; and

(k) state the effect of the recipient paying the penalty within
the required timeas explained in regulation 4.08nd

() be signed by the inspector who issued it.

The infringement notice may contain any other information
that the inspector who issuigshinks necessary.

Note The maximumpenaltypayableunder the infringement notider an
alleged contravention is ottenth of the penaltthat a court could impose

Time for payment of penalty

The penalty stated in an infringement notice mhe paid
within 28 days after the day on which the notice is served on
the recipient unless subregulation (2), (3) or (4) applies.

If the recipient applies for a further period of time in which to
pay the penalty, and the application is grantedptralty must
be paid within the further period allowed.

If the recipient applies for a further period of time in which to
pay the penalty, and the application is refused, the penalty must
be paid within 7 days after the notice of the refusal is sesaed
the recipient.
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(4)

4.07
1)

(2)

4.08
1)

)

(3)

(4)

If the recipient applies for the notice to be withdrawn, and the
application is refused, the penalty must be paid within 28 days
after the notice of the refusal is served on the person.

Extension of time to pay penalty

Before the end of 28 days after receiving an infringement
notice, the recipient may apply, in writing, to the nominated
person for a further period of up to 28 days in which to pay the
penalty stated in the notice.

Within 14 days after receiving the aaltion, the nominated
person must:

(@) grant or refuse a further period not longer than the period
sought (but less than 28 days); and

(b) notify the person in writing of the decision and, if the
decision is a refusal, the reasons for the decision.

Withdrawal of infringement notice

Before the end of 28 days after receiving the infringement
notice, the recipient may apply, in writing, to the nominated
person for the infringement notice to be withdrawn.

Within 14 days after receiving the djgation, the nominated
person must:

(@) withdraw or refuse to withdraw the infringement notice;
and

(b) notify the recipient in writing of the decision and, if the
decision is a refusal, the reasons for the decision.

If the nominated person has napproved, or refused to
approve, the withdrawal of the infringement notice within the
period allowed by subregulation (2), the application is taken to
have been refused.

An inspector may also withdraw an infringement notice issued
by him or herby seving a notice of withdrawal on the
recipientwithout an application having been made.
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(5) A notice of the withdrawal of an infringement notice must:
(@) specifyt he reci pi eamt 6s f ul | name,;
(b) specify the recipientds address; a
(c) specify its dée of issue; and
(d) state that the infringement notice is withdrawn.

4.09 Effect of payment of penalty
If an infringement notice is not withdrawn, and the recipient
pays the penalty stated in the notice:

(@) any liability of the recipient for the alied contravention
is discharged; and

(b) no proceedings may be brought against the recipient, by
any person, for the alleged contravention; and

(c) the recipient is not taken to have admitted to having
contravened the civil remedy provision; and

(d) the recipient is not taken to have been convicted of a
contravention.

4.10 Refund of penalty

If an infringement notice is withdrawn after the penalty stated
in it has been paid, the Commonwealth must refund the amount
of the penalty to the person who péid i

Division 5 Unclaimed money
411 Unclaimed money

For paragraph 55@) (b) of the Act, the form of a claim for
the payment of unclaied money is set out in Scheddlé.
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Regulation 5.03

Chapter 5 Administration

Part 5-1 Fair Work Australia

Division 5 FWA members

5.01 Delegation by the President of functions and powers
of FWA

For sulparagraph 62%2) (i) of the Act, the requirement to give
a copy of a protected action ballot order under sectiono#45
the Actis a prescribed function.

5.02 Dual federal and Territory appointments of Deputy
Presidents or Commissioners

(1) For paragraph 63@) of the Act, the following Commonwealth
tribunals are prescribed:
(a) the Defence Force Remuneration Tribunal;
(b) the Pharmaceutical Benefits Remuneration Tribunal.

(2) For pamgraph 63Za) of the Act, the following Territory
tribunals are prescribed:

(@) the Prison Officers Arbitral Tribunal of the Northern
Territory;

(b) the Police Officers Arbitral Tribunal of the Northern
Territory.

5.03 Oath and affirmation of office

(1) For section 634 of the Act, the oath and affirmation for an
FWA Member are set out in Schedule 5.1.

(2) An oath or affirmation to be taken by the President must be
taken before:

(@) the GovernoiGeneral; or
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Regulation 5.04

(b) a Justice of the High Court; or
(c) aJudge of the Federal Couar,
(d) aJudge of the Supreme Court of a State or a Territory.

(3) An oath or affirmation to be taken by an FWA Member other
than the President must be taken before:

(a) the GovernoiGeneral; or

(b) a Justice of the High @at; or

(c) a Judge of the Federal Count;

(d) a Judge of the Supreme Court of a State or a Territory; or
(e) the President.

Division 7 Seals and additional powers of the
President and the General
Manager

5.04 President must provide certain information etc. to the
Minister and Fair Work Ombudsman
(1) For subsection 65@) of the Act:

(@) the information and copies of documents which the
President must provide to the Miterare set ouin Part 1
of Schedule 5.2; and

(b) the information and copie®f documents which the
President rast provide tahe Fair Work Ombudsman are
set out inPart 2Schedule 5.2.

Note Information prescribed in Schedule 5.2 is minimum information only.

(2) Schedule 5.2 also sets out the time by which the information
and dbcuments must be provided.

(3) In addition tothe matters inSchedule5.2, the Minister may
request from the President a copy of

(@) an order or interim order made by FWA,; or

(b) aninstrument madeinder section 262, 266, 269, 320 or
458 of the Act
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(4) If the Minister requests a copy of amstrument ororder, the
President must provide the copy:

(&) within 24 hours after the request; or

(b) if the instrument,order or interim order has not been
written within that period as soon as practicable.

(5) For the Minister:
(a) information, or a copy of a document, may be provided:
() in paper form; or
(i) in electronic form, in accordance with any particular

information technology requirements notified to the
President by the Secretary; and

(b) subparagraph (&)ii) does not prevent the President from
including other relevant information with information
provided to the Minister in electronic form; and

(c) a copy of a document that is provided to the Minister in
paper form must be posted to thedeebs notified to the
President by the Secretary; and

(d) information, or a copy of a document, that is provided to
the Minister in electronic form must be sent to thmal
address notified to the President by the Secretary; and

(e) the President musinsure that:

() all copies of documents that are to be provided to the
Minister in paper form during a week are given at
the same time in that week; and

(i) all information, or copies of documents, of a
particular kind that are to be provided to thenigier
in electronic form during a week are provided at the
same time in that week.

(6) The President may provide information mentioned in
subitem15.1 of Schedule 5.2:

(@) by providing the Minister with a copy of a relevant
statutory declaration provide by an employerin
accordance with paragraph 1& (b) of the Act and the
procedural rules; or

(b) by other means.
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(7) For the Fair Work Ombudsman:
(a) information, or a copy of a document, may be provided:
(i) in paper form; or
(i) in electronicform, in accordance with any particular

information technology requirements notified to the
President by the Fair Work Ombudsman; and

(b) subparagraph (4)i) does not prevent the President from
including other relevant information with information
provided to the Fair Work Ombudsman in electronic form;
and

(c) a copy of a document that is provided to the Fair Work
Ombudsman in paper form must be posted to the address
notified to the President by the Fair Work Ombudsman;
and

(d) information, or a copy foa document, that is provided to
the Fair Work Ombudsman in electronic form must be
sent to the @nail address notified to the President by the
Fair Work Ombudsman; and

(e) the President must ensure that:

(i) all copies of documents that are to be pied to the
Fair Work Ombudsman in paper form during a week
are given at the same time in that week; and

(i) all information, or copies of documents, of a
particular kind that are to be provided to the Fair
Work Ombudsman in electronic form during a week
are provided at the same time in that week.
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Part 5-2 Office of the Fair Work
Ombudsman

Division 3 Office of the Fair Work
Ombudsman

5.05

5.06

Powers and functions of inspectors & notification of
failure to observe requirements

If an inspector is satisfied tha person has failed to observe a

requirement imposed by or ftine Act, these Regulations ar

fair work instrument,te inspector may, by notice in writing:

(@) inform the person of the failure; and

(b) require the person to take the action specifiedthe
notice, within the period specified in the notice, to rectify
the failure; and

(c) require the person to notify the inspector in accordance
with the notice of any action taken to comply with the
notice; and

(d) advise the person of the actiong tinspector may take if
the person fails to comply with the notice.

Powers of inspectors while on premises d taking
samples of goods and substances

For paragraph 70@) of the Act, an inspector must not take a
sample of goods or a substance urtie inspector has
informed:

(&) the owner; or

(b) another person in charge of the goods or substances; or
(c) arepresentative of the owner or other person,;

of the inspectordés intention
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Chapter 6 Miscellaneous
Part 6-2 Dealing with disputes
Division 2 Dealing with disputes

Regulation 6.01

Chapter 6 Miscellaneous

Part 6-2 Dealing with disputes
Division 2 Dealing with disputes
Subdivision A Model term about dealing with disputes

6.01 Model term about dealing with disputes

For section 737 of the Act, the model term for dealing with
disputes for enterprise agreements is set out in Skehédu
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Miscellaneous Chapter 6

Extension of National Employment Standards entitlements Part 6-3
Extension of entitlement to unpaid parental leave and related Division 2

entitlements

Regulation 6.02

Part 6-3 Extension of National

Employment Standards
entitlements

Division 2 Extension of entitlement to unpaid

6.02

(1)

)

®3)

parental leave and related
entitlements

Modification of meaning of base rate of pay for
pieceworkers (non-national system employees)

For section 16 of the Act, as modified by section 749 of the
Act, this regulation provides for the determination of the base
rate of pay for the purposes of the extended parental leave
provisions for a nomational system employee who is a
pieceworler.

Notel Section 74%f the Actmodifies section 1®&f the Actby giving it
effect as if gparagraph 162) (d) were added.

Note2 The Act definegieceworkerin section 21. The effect of section 21
is modifiedfor a nonnational system employeby section 75%4f the Act.

The base rate of pay, expressed as an hourly rate of ghg, is
rate provided in, or calculated in accordance w#hState
industrial instrument that applies to the employee.

If there is naate provided in, or calculatén accordance with,
a State industrial instrumethiat applies to the employee, the
base rate of pay, expressed as an hourly rate of payrked
out using the formula:

TA
TH

where;

TA is the total amount earned by the employeeinduthe
relevant period.
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Chapter 6
Part 6-3
Division 2

Miscellaneous
Extension of National Employment Standards entitlements

Extension of entitlement to unpaid parental leave and related
entitlements

Regulation 6.03

6.03

(1)

)

TH is the total hours worked by the employee during the

relevant period.

therelevant periods:

(@) for an employee who was continuously employed by the
employer for a period of 12 months or more immediately
before the base rat# pay is to be worked odt the 12
months before the rate is to be worked out; or

(b) for an employee who was continuously employed by the
employer for a period less than 12 months immediately
before the base rate of pay is to be workeddouthat
period

Meaning of pieceworker

For section 21 of the Act, as modified by section 754 of the
Act, this regulation prescribes a class of imational system
employees as pieceworkers.

Note Section 754of the Actmodifies section 2by giving it effectas if a
paragraph 2{1) (d) were added.

Under the new paragraph 21) (d), a pieceworker is a nemational system
employee who is in a class of employees prescribed by the regulations as
pieceworkers.

The class is nonational system employees who:

(a) are paid a rate set by reference to a quantifiable output or
task; and

(b) are not paid a rate set by reference to a period of time
worked.

Examples of rates set by reference to a quantifiable output or task
1 Arrate of pay calculated by refernto the number of articles produced.

2 A rate of pay calculated by reference to the number of kilometres
travelled.

3 Avrate of pay calculated by reference to the number of articles delivered.
4 A rate of pay calculated by reference to the numbartiles sold.
5 Arate of pay calculated by reference to the number of {&sksmed.
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Miscellaneous Chapter 6
Additional provisions relating to termination of employment Part 6-4
Termination of employment Division 2

Regulation 6.04

Part 6-4 Additional provisions relating
to termination of employment

Division 2 Termination of employment

6.04 Temporary absence d illness or injury
(1) For pamgraph 77Z1) (a) of the Act, this regulation prescribes
kinds of illness or injury.

Note Under section 772 of the Act, an employer must not terminate an
employe® s e mp |becgusectmetemployee is temporarily absent from
work because of illness orjury of a kind prescribed by the regulations.

(2) A prescribed kind of illness or injury exists if the employee
provides a medical certificate for the illness or injuoy a
statutory declaration about the illness or injuvithin:

(@) 24 hours afterte commencement of the absence; or
(b) such longer period as is reasonable in the circumstances.
Note The Act definesnedical certificatein section 12.

(3) A prescribed kind of illness or injury exists if the employee:
() is required by the terms afworkplace instrument:
() to notify the employer of an absence from work; and
(i) to substantiate the reason for the absence; and
(b) complies with those terms.

(4) An illness or injury is not a prescribed kind of illness or injury

if:
(a) either:
i the empl oyeeos absence extends
3 months;or

(i) the total absences of the employee, within a
12month period, have been more tham@nths
(whether based on a single illness or injury or
separate illnesses or injuriea)jd
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Chapter 6 Miscellaneous
Part 6-4 Additional provisions relating to termination of employment
Division 2 Termination of employment

Regulation 6.05

(b) the anployee is not ormp e r s 0 n a leavec (aaweverd s
described) for a purpose mentioned in paragrap{@Paf
the Act for the duration of the absence.

(5) In this regulation, a period of paiger sonaledve ar er 6s
(however described) for a purpose menttbria paragraph
97 (a) of the Act does not include a period when the employee
is absent from work while receiving compensation under a law
of the Commonwealth, a State or a Territory that is about
workersodé compensati on.

6.05 Application fees

(1) For subseion 775(2) of the Act, this regulation sets out
matters relating to a fee for making an application to FWA
under section 773 of the Act.

Fee at commencement of Regulations

(2) If the application is made in the financial year starting on
1 July 2009, théeeis $59.50.

Method for indexing the fee

(3) If the application is made in a financial year starting on 1 July
2010, or 1 July in a later year (trapplication year), the
amount of the fee is to be worked out as follows:

(@) identify the amount of # fee for an application made in
the previous financial year;

(b) multiply it by the indexation factor for the application year
(see subregulatiof#));

(c) round the result to the nearest multiple of 10 cents,
rounding up if the result is cents

(4) The indexation factor for the application year is worked out
using the following formula, and then rounded under
subregulatior{5):

Sum of index numbers for quarters in tn@sent March yee
Sum of index numbers for quarters in\poeis March year
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Miscellaneous Chapter 6
Additional provisions relating to termination of employment Part 6-4
Termination of employment Division 2

Regulation 6.05

where:

index number for a quarter, means the All Groups Consumer
Price Index Number (being theeighted average of the 8
capital cities) published by the Australian Statistician for that
quarter.

most recent March yeameans the period of 12 months ending
on 31March in the financial year that occurred immediately
before the application year.

previous March year means the period of 12 months

immediately preceding the most recent March year.

guarter means a period of 3 months ending onMN&drch,
30June, 30eptember or 3December.

(5) The result under sueguldion (4) must be rounded up or down
to 3 decimal places, rounding up if the resul@i®005

(6) A calculation under subguldion (4):

(a) is to be made using the index numbers published in terms
of the most recently published reference base for the
Consumer Price Index; and

(b) is to be made disregarding index numbers that are
published in substitution for previously published index
numbers (unless the substituted numbers are published to
take account of changes in the reference base).

No fee d hardship

(7) If FWA is satisfied that thegrson making an application will
suffer serious hardship if the person is required to pay the fee,
no fee is payable for making the application.

Refund of fee & discontinuing application

(8) FWA must repay to the person an amount equal to the fee if:
(@) the fee has been paid; and

(b) the application is subsequently discontinued as mentioned
in section 588 of the Act; and
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Chapter 6 Miscellaneous
Part 6-4 Additional provisions relating to termination of employment
Division 2 Termination of employment

Regulation 6.06

(c) either:
(i) at the time the application is discontinued, the
application has not yet been listed for conducting a
conference; or

(i) if the application has, at or before that time, been
listed for conducting a conference on a specified
date or dated the discontinuance occurs at least 2
days before that date or the earlier of those dates.

6.06 Schedule of costs

(1) For section7800f the Act, the schedule of costs set out in
Schedule 3. is prescribed.

(2) In awarding costs:

(&) FWA is not limited to the items of expenditure mentioned
in Schedule 3, but

(b) if an item of expenditure is mentioned in Schedule 3.
FWA must nd award costs for that item at a rate or of an
amount in excess of the rate or amount mentioned in
Schedule A for that item.

Note An application for an order for costs must be made in accordance
with the procedural rules

(3) A bill of costs must idetify, by an item number, each cost and
disbursement claimed.

(4) In Schedule 3:
folio means 72 words.
Note There are generally 3 folios to a page.
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Miscellaneous Chapter 6

Additional provisions relating to termination of employment Part 6-4

Notification and consultation requirements relating to certain Division 3
terminations of employment

Regulation 6.07

Division 3 Notification and consultation
requirements relating to certain
terminations of employment

Subdivision B Requirement to notify Centrelink

6.07 Employer to notify Centrelink of certain proposed
terminations 8 form of notice

For subsection 78&) of the Act, the form of a notice to
Centrelink of a proposed termination under subsection(I)85
is set out in Form 1 of Schedule 6.2.
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Chapter 6 Miscellaneous
Part 6-5 Miscellaneous
Division 2 Miscellaneous

Regulation 6.08

Part 6-5 Miscellaneous
Division 2 Miscellaneous
Subdivision 1 Employment matters

6.08 Public sector employer to act through employing
authority 8 meaning of public sector employment

Employment or service that is public sector employment
(1) For paragraph 798t) (h) of the Act, each of the following
laws is prescribed:
(a) theAustralian Federal Police Act 1979
(b) theGovernorGeneral Act 1974
(c) theNaval Defence Act 1910

Employment or service that is not public sector
employment

(2) For paragraph 796) (a) of the Act, a member of the Defence
Force is prescribed.

(3) For paragraph 79%) (a) of the Act, a member of the Police
Force of the Northern Territory is prescribed.

(4) For paragraph 79&) (a) of theAct, a person who:

(@ holds an office established under a law of the
Commonwealth or of a Territory; but

(b) is not a person who, otherwise than in his or her capacity
as the holder of that office, is employed or serves in a
capacity described in panagphs 7954) (a) to (h) of the
Act;

is prescribed.
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Miscellaneous Chapter 6
Miscellaneous Part 6-5
Miscellaneous Division 2

Regulation 6.10

6.09

©)

Example

An APS employee who also holds a giiimie statutory office, or who is
granted leave without pay from his or her APS employment in order to take
up a fulttime statutory office.

For paragraptv95(5) (b) of the Act, thePrisons (Correctional
Services) Acbf the Northern Territory is prescribed.

Public sector employer to act through employing
authority 8 meaning of employing authority

For subsection 79() of the Act, the employing aubrity of a

person mentioreein an item of Schedule 6.3 is:

(a) the person or body mentioned in item as the employing
authority; or

(b) each person or body mentioned in the item as the
employing authority.

6.10 No action for defamation in certain cases

(1) No action or proceeding, civil or criminal, for defamation lies
against the Commonwealth or an electoral official conducting,
on behalf of the Australian Electoral Commission, a protected
action ballot under the Act in relation to the printingssuing
of a document or other material by the electoral official.

(2) It the document or other material mentioned in
subregulatior{1) is printed by another person, no action or
proceeding, civil or criminal, for defamation lies against that
person in riation to the printing.
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Schedule 2.1 Notice of employee representational rights

Schedule 2.1  Notice of employee

representational rights
(regulation 2.05)

Fair Work Act 2009subsection 174 (6)

[Name of employergjives notice that it is bargaining in relation to an
enterprise agreeme(ihame of the proposeehterprise agreement])
which is proposed to cover employees {pabposed coverage]

What is an enterprise agreement?

An enterprise agreement is an agreement betaeemployer andts
employees that will be covered by the agreement that sets the avaljes
conditions of those employees for a period of up to 4 yeavycome

into operation,lie agreement must be supported by a majority of the
employees who cast a vote to approve the agreement and it must be
approved by an independent authority, Fair Wauistralia.

If you are an employee who would be covered by the proposed
agreement:

You have the right to appoint a bargaining representative to represent you
in bargaining for the agreement or in a matter before Fair Work Australia
about bargaining for thegreement.

You can do this by notifying the person in writing that you appoint that
person as your bargaining representative. You can also appoint yourself
as a bargaining representative. In either case you must give a copy of the
appointment to your emgyer.

[If the agreement is not an agreement for which apan authorisation
appliesd include:]

If you are a member of a union that is entitled to represent your industrial

interests in relation to the work to be performed under the agreement,

your unian will be your bargaining representative for the agreement

unless you appoint another person as your representative or you revoke

the unionébés status as your representatiywv
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Model flexibility term Schedule 2.2

[If a low-paid authorisation applies to the agreeméntinclude:]

Fair Work Austréia has granted a loywaid bargainingauthorisation in

relation to this agreement. This means the union that applied for the

authorisation will be your bargaining representative for the agreement

unless you appoint another person as your representativa, oevoke

the unionébés status as your representatiywv
union that also applied for the authorisation.

[if the employee is covered by an individual agreerbased
transitional instrumend include:]

If you are an employee covered by an individual agreement:

If you are currently covered by an AustrallforkplaceAgreement

(AWA), individual transitional employment agreement (ITEA) or a

preserved individual State agreement, you may appoint a bargaining

representative for thengerprise agreement if:

¢ the nominal expiry date of your existing agreement has passed; or

e a conditional termination of your existing agreement has been made
(this is an agreement made between you and your employer
providing that if the enterprise agreemenapproved, it will apply
to you and your individual agreement will terminate)

Questions?

If you have any questions about this notic@bout enterprise
bargaining please speak to either your employer, bargaining
representativego to www.fairwork.govau,or contactthe Fair Work
Australia Infoline orfinsert number]
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Schedule 2.2 Model flexibility term

Schedule 2.2  Model flexibility term

(regulation 2.08)

Model flexibility term

(1) An employer and employee covered by this enterprise
agreement may agree to make an individual fldgybi
arrangement to vary the effect of terms of the agreement if:

(&) the agreement deals with 1 or more of the following
matters:

() arrangements about when work is performed;
(i) overtime rates;
(i)  penalty rates
(iv) allowances;
(v) leave bading; and

(b) the arrangement meets the genuine needs of the employer
and employee in relation to 1 or more of the matters
mentioned in paragraph (a); and

(c) the arrangement is genuinely agreed to by the employer
and employee.

(2) The employer mustrsure that the terms of the individual
flexibility arrangement:

(a) are about permitted matters under section 172 oF#ie
Work Act 2009and

(b) are not unlawful terms under section 194 of Flag Work
Act 2009 and

(c) result in the employee beingetter off overall than the
employee would be if no arrangement was made.

(3) The employer must ensure that the individual flexibility
arrangement:

(&) isin writing; and
(b) includes the name of the employer and employee; and
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Model flexibility term Schedule 2.2

(c) is signed by the enhpyer and employee and if the
employee is under 18 years of age, signed by a parent or
guardian of the employee; and

(d) includes details of:

() the terms of the enterprise agreement that will be
varied by the arrangement; and

(i) how the arrangemérwill vary the effect of the
terms; and

(i) how the employee will be better off overall in
relation to the terms and conditions of his or her
employment as a result of the arrangement; and

(e) states the day on which the arrangement commences.

(4) The employer must give the employee a copy of the individual
flexibility arrangement within 14 days after it is agreed to.

(5) The employer or employee may terminate the individual
flexibility arrangement:

(&) by giving no more than 28 days written nottoethe other
party to the arrangement; or

(b) if the employer and employee agree in writthhgat any
time.
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Schedule 2.3 Model consultation term
(regulation 2.09)

Model consultation term

(1) This term applies if:

(&) the employer has made a defindtecision to introduce a
major change to production, program, organisation,
structure, or technology in relation to its enterprise; and

(b) the change is likely to have a significant effect on
employees of the enterprise.

(2) The employer must notify theelevant employees of the
decision to introduce the major change.

(3) The relevant employees may appoint a representative for the
purposes of the procedures in this term.

@) If

(&) a relevant employee appoints, or relevant employees
appoint, a repentative for the purposes of consultation;
and

(b) the employee or employees advise the employer of the
identity of the representative;

the employer must recognise the representative.

(5) As soon as practicable after making its decision, the employe
must:

(a) discuss with the relevant employees:
(i) the introduction of the change; and

(i) the effect the change is likely to have on the
employees; and
(i) measures the employer is taking to avert or mitigate

the adverse effect of the change be employees;
and
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(b) for the purposes of the discussidnprovide, in writing,
to the relevant employees:

(i) all relevant information about the change including
the nature of the change proposed; and

(i) information about the expected effects of thange
on the employees; and

(i) any other matters likely to affect the employees.

(6) However, the employer is not required to disclose confidential
or commercially sensitive information to the relevant
employees.

(7) The employer must give promptdigenuine consideration to
matters raised about the major change by the relevant
employees.

(8 If a term in the enterprise agreement provides for a major
change to production, program, organisation, structure or
technology in relation to the enterprisé the employer, the
requirements set out in subclauses (2), (3) and (5) are taken not

to apply.

(9) In this term, a major changs likely to have asignificant
effect on employeésit results in:
(a) the termination of the employment of employees; or

(b) major change to the composition, operation or size of the
empl oyer 0s wor kf or ce or t o t he
employees; or

(c) the elimination or diminution of job opportunities
(including opportunities for promotion or tenure); or

(d) the alteratiorof hours of work; or

(e) the need to retrain employees; or

() the need to relocate employees to another workplace; or
(g) the restructuring of jobs.

(10) In this term,relevant employeesneans the employees who
may be affected by the major change.
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Schedule 3.1 Schedule of costs

Part 1

Instructions

Schedule 3.1 Schedule of costs

(subregulations 3.04 (1), 3.08 (1) and 6.06 (1))

Part 1 Instructions

Iltem

Matter for which charge may be made Charge

101

102

103

104

105

106

Instructing to make or oppose an  Either:
application undesections 365 and (@) $210; or
372 d Part 31, section 394 of . :

Part3-2 and section 773 of Par4cof (b) at the discretion of FWA

the Act
Instructing to make or oppose any Either:
other proceeding relating m (a) $210; or

application undesections 365 and
372 ofPart 31, section 394 of
Part3-2 and section 73 of Part &4 of

(b) at the discretion of FWA

the Act

Instructing fo a case for opinion of Either:

counselor for counsel to advise (a) $91; or

gpiglfl;dmg attendance on counsel wi (b) at the discretion of FWA
Instructing for a necessary documer Either.

in response to directions givenby (3) $125; or

FWA (b) at the discretion of FWA
Instructing for brief to counsel or bri¢ An amount that FWA considers

notes for solicitor (if necessary) appropriate hawig regard to all
the circumstances of the case

Instructing for a necessary documer An amount that FWA considers
not otherwise provided for in this Pa appropriate having regard to al
the circumstances of the case
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Schedule of costs Schedule 3.1
Drawing Part 3

Part 2 Documents

Iltem

Matter for which charge may be made Charge

201

202

203

204

205

206

A notice of appearance, including $115
copies, filing and service by
respondent

An application or notice of motion, The sum of:

including copies to file and serve, a (a) for the first 3 foliosd $93;
attendance to file and

(b) for each additional foli@
$6

A necessary document prepared in $74
response to directions given by FW
including copies to file and serve, a
attendance to file

A brief to counsel (includin_g a brief The sum of:
to hear judgment) and attting (a) for the first 3 foliosd $80;
counsel with the brief and
(b) for each additional foli@
$7

Copy of a document to accompany The charge mentioned in item 5
brief

A necessary summons, and issuin¢ $63
1 copy to serve and arrgimg for

service
Part 3 Drawing
ltem Matter for which charge may be made Charge
301 Drawing a necessary document no $8 per folio

covered by Part or 2 of this
Schedule
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Part 4 Writing or typing legal letters

Part 4 Writing or typing legal letters

ltem Matter for which charge may be made Charge

401 Writing or typing a legal letter $4 per folio

Part 5 Copies

tem Matter for which charge may be made Charge

501 Copy of a document, includinga  Either:
carbon, photographic or (a) $2 per page; or

machinemade copy (b) if allowance for 10 more
pages is claimed in respec
of a document or
document® at the
discretion of FWA

Part 6 Perusal and scanning

ltem Matter for which charge may be made Charge

601 Perusing a document, including a Either:
from counselftat includes an apply:

opinion) () for a document that

contains up to
3foliosd $16; or

(i) for a document that
contains more than
3foliosd $4 per folio;
or

(b) if allowance for 30 or more
folios is claimed foa
documen® at the
discretion of FWA
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Letters Part 8

ltem Matter for which charge may be made Charge

602 Scanning a document, ifitis not  Either:
necessary to peruse the document (a) $6 per page; or

(b) if allowance for 10 or more
pages is claimed in respec
of any document or
document® at the
discretion of FWA

Part 7 Examination

Iltem Matter for which charge may be made Charge

701 Examining a document, if it is not
necessary to peruse or scan the
document (for example, an
examination of an appeal book):

(a) by a solicitor $74 per half hour
(b) by a clek $16 per half hour
Part 8 Letters

Item Matter for which charge may be made Charge

801 Short letter (for example, a formal $12
acknowledgment, a letter comprisin
1 page or a letter concisely dealing
with a subject)

802 Ordinary letter, including lette $24
between principal and agent

803 Circular letter(for example, a letter $7 for each letter (after the first)
sent to more than 1 party)
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Part 9 Service

tem Matter for which charge may be made Charge

804 Special letter (for example, a letter Either:
from counsel that includes an (a) $50; or

opinion) (b) an anount that FWA
considers reasonable havi
regard to the length of the
letter, the questions
involved and appropriate
items and charges in this
Schedule

805 Fax copy including attendance to  Either:
dispatch (a) $63; or

(b) an amount that FWA
considerse@asonable ithe
circumstances

806 Receiving and filing an incoming  $7
letter

Part 9 Service

Iltem Matter for which charge may be made Charge

901 Personal service of any document ¢ Either:
which personal service is required  (3) $62; or

(other than service that may be (b) an amount that FWA

claimed under another item of this . .
Schedule) considers reasonable havi

regard to time occupied,
distance travelled and otht
relevant circumstances

902 Service of a document at the office $16
the address for sengceither by
delivery or by post
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Attendances Part 11

Part 10 Preparation of appeal books

Item Matter for which charge may be made Charge

1001 Preparation of appeal books, if sonr
of the work is done outside the
solicitoredanplef f i
attendance on the printfEr printing
or collating documents, or general
oversight of the preparation of the
appeal books), and FWA is satisfiet
that the work or general oversight h
been done efficiently:

(a) for work done or overseen by $135 per hour

solicitor
(b) for work done or overseen by $34 per hour
clerk
1002 Preparation of appeal books, if the An amount that FWA considers
work is done entirely within the appropriate, having regard to th
solicitorés of fichargesforthe material used

Part 11 Attendances

ltem Matter for which charge may be made Charge

1101 An attendance that is capable of be $34
made by a clerk, such as at FWA
registry

1102 An attendance that requires the
attendance of a solicitor or managir
clerk (or other equally suitably
qualified person) and involves the
exercise of skill or legal knowledge
(including an attendance to inspect
negotiate):

(a) by a solicitor $60 per quarter hour

(b) by a managing clerk or other $13 per quarter hour
equally suitably qualified
person
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Schedule 3.1 Schedule of costs
Part 11 Attendances

Iltem Matter for which charge may be made Charge

1103 An attendance for which no other $56
provision is made in this Schedule

1104 An attendance by telephone that dc $11
not involve the exercise of skill or
legal knowledge

1105 An attendance on counsel in persor $35
with brief or papers (ifiot otherwise
provided for in this Schedule)

1106 An attendance on counsel in persoi $35
set a time, date and place for a
conference or consultation

1107 An attendance on counsel by $11
telephone to set a time, date and pl
for a conference or consultation

1108 A necessary conference or Either:

consultation with counsel (a) for a conference of up to
half an hou® $93; or

(b) for a conference of more
than half an houd $135
for each hour or part of an
hour

1109 An attendance at FWA, an FWA
conference or chamtmfor hearing
with counsel (where FWA consider:
such attendance is necessary):

(a) for attendance by a solicitor $221 for each hour or part of an
hour of the attendance:

(a) during the hearing; and
(b) when likely to be heard, bt
not heard;

up to amaximum of $1005 per
day

(b) for attendance by a managing $93 for each hour, up to a
clerk or other equally suitably maximum of $409 per day
qualified person in place of a
solicitor
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Schedule of costs Schedule 3.1
General care and conduct Part 12

Iltem Matter for which charge may be made Charge

(c) for attendance by any other  $49 for each hour, up to a
clerk or person in place ofa maximum of $218 per day
solictor

1110 An attendance to hear judgment  $62
1111 An attendance on taxation of costs:

(a) if a solicitor attends $135for each hour or part of an
hour
(b) if a clerk attends $34for each hour orart of an
hour
1112 An attendance by a solicitor at FW/ FWA may allow an amount that
or chambers for the hearinfan FWA considers reasonable, not
application or appeal, onl exceeding $09,for each day of

conference with counsel, at a distar absence from the place of

of more than 50 kilometres from his business (except a Saturday,
or her place of business, if it is neitt Sunday or public holiday)
appropriate nor mper for an agent tc

attend

Part 12 General care and conduct

ltem Matter for which charge may be made Charge

1201 If the case or circumstances warrar FWA may allow an amunt FWA
it, an allowance may be claimed considers reasonable in the
under this item in addition to any  circumstances of the case
other item that appears in this
Schedule, for general care and
condut in relation to the following:

(a) the complexity of the matter
and the difficulty and novelty c
questions raised;

(b) the importance of the matter t
the party and the amount
involved:;

(c) the skill, labour, spediaed
knowledge and responsibility
involved in the matter on the
part of the solicitor;
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Schedule 3.1 Schedule of costs
Part 13 Fees for Counsel for solicitor appearing as Counsel

(d) the number and importance o
the documents prepared or
perused, without regard to
length;

(e) the time taken by the solicitor;

(f) research and consideratioh
questions of law and fact

Part 13 Fees for Counsel for solicitor appearing
as Counsel

tem Matter for which charge may be made Charge

1301For counsel 6s f eAnamounthat FWA considers

solicitor to be fair and reasonable
according to the circumstances
the case and the seniority of
counsel

Note The fees incurred may be claime
as a disbursement.

1302For solicitor 6s Anamountthat FWA considers
appears as counsel (or briefs anoth to be fair and reasonable
solicitor as counsel) when it would I according to the circumstances

appropriate to briecounsel the case and the seniority of the
solicitor
Part 14 Witnessesd expenses

Item Matter for which charge may be made Charge

1401 For the attendance of a witsewho is $161 to $801 per day
called because of his or her
professional, scientific or other
special skill or knowledge

1402 For the attendance of a witness, ott
than a witness covered in item 140:

(a) who is not remunerated in his $93 to $149 per day
or her occupatio by wages,
salary or fees

(b) who is remunerated in his or The amount lost by attendance
her occupation by wages, sale pywa

or fees
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Schedule of costs Schedule 3.1
Disbursements Part 15

1403 For travel expenses for a witness w An amount that FWA considers
lives more than 5Rilometres from reasonable for the actual cost o
FWA (in additionto a charge under travel, plus a reasonable amour
item 1401 0r1402) for meals and accommodation

Part 15 Disbursements

Iltem Matter for which charge may be made Charge

1501 Reqgistry fee or ther fee or payment The amount of the fee or payme
to the extent to which it has bee
properly and reasonably incurre
and paid

1502 Travelling expenses, if a solicitor ~ An amount that FWA considers
attends at FWA or chambers, or on reasonable for travelling
conference with counsel, in the expenses, to the extent to whict
circumstances meiained in item they have been reasonably
1109 incurred and paid

1503 Postage and transmission expense The amount of the exmses to th
relation to a matter mentioned in  extent that it has been properly
Part8 and reasonably incurred and pa
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Schedule 3.2 Ballot papers

Schedule 3.2 Ballot papers

(regulation 3.16)

Form 1 Ballot paper under Part 3 of Chapter 3
(regulation 3.16)

Fair Work Act 2009Chapter 3, Part 3.3, Division 8

BALLOT OF MEMBERS OF
(Name of organisation)
(Initials, or facsimile of

BALLOT PAPER IN RESPECT OF initials, of the person
PROTECTED ACTION BALLOT conducting the ballot)

CLOSING DATE OF BALLOT: (Date)

The proposed protected industrial action to which this ballotliespps
[description].
DIRECTIONS TO VOTERS

1. Record your vote on the ballot paper as follows:

e if you approve the proposed protected industrial acti@rkthe YES
box opposite the question;

e if you do not approve the proposed protected industriadraechark
theNO box opposite the question.

2. Do not place on this paper any mark or writing that may identify you.

QUESTION(S) FOR VOTERS

YES
(Text of question or questions
as ordered by Fair Work Australia)
NO
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Ballot papers Schedule 3.2
Ballot paper under Part 3 of Chapter 3 Form 1

INFORMATION FOR VOTERS
1. Theapgicant(s) for the protected action ballot ordeor are [namds)].
1

1. The agentof the applicant(s) for the protected action ballot orider
[name]. *

! omit if inapplicable

The employees who are to be balloted[description].

The protectd action ballot agent authorised to conduct the ballot is
[name].

YOUR VOTE IS SECRET, AND YOU ARE FREE
TO CHOOSE WHETHER OR NOT TO SUPPORT
THE PROPOSED INDUSTRIAL ACTION.
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Schedule 3.3 Forms relating to entry to premises

Schedule 3.3 Forms relating to entry to

premises
(regulation 3.26)

Form 1 Entry permit to enter premises
(regulation 3.26)

Fair Work Regulations 20Q9egulation 3.26

ENTRY PERMIT TO ENTER PREMISES

This entry permit is issued tmgm@, of [name of organisatignunder
section 512 of th&air Work Act 2009

The permit holder is entéd, while the permit is in force, to exercise the
powers and functions given to the permit holder by Bdriof theFair
Work Act 2009

This permit expires at the end of 3 years beginning on the day it is issued,
unless the period is extended under sati@e 516(2) of theFair Work

Act 2009 or the permit holder ceases to be an official of the organisation,
or the permit is revoked.

Dated 20

Delegate of Fair Work Australia

Note This permit must be returned to Fair Work Australia withiirdaysafter it is
revoked or suspended, conditions are imposed on it after it was issued, or it expires.
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Forms relating to entry to premises Schedule 3.3
Entry notice Form 2

Form 2 Entry notice
(regulation 3.27)

Fair Work Regulations 200%egulation 3.27
ENTRY NOTICE

l, [full namd, of [name of organisatidnand having been issued entry

permit under section 512 of th&ir Work Act2009 give notice that |
propose to entempme and address @remise§ on [date of proposed
entryj.

Delete each block of text below which is not appropriate

The suspected contravention, or contraverstioto which this notice
relates are:
e [particulars of the suspected contravention or contravenfions

As the entry is authorised by section 481 of thair Work Act 2009

(which deals with entry to investigate suspected contraventidn
declare that:

e [nanme of organisatioh under pr ovi si on i n

ruleg, is entitled to represent the industrial interests of a me

who performs work at the premises mentioned above; and

e the suspected contravention or contraventions relate to or
that membe

The suspected contravention, or contraventions, to which this 1
relates are:
e [particulars of the suspected contravention or contraventions

As the entry is authorised by paragraph 48Ba) of theFair Work
Act 2009(which deals with entry tonvestigate suspected contraventic
relating to TCF outworkers) declare that:

e [name of organisatidn under pr ovi si on i n
ruleq, is entitled to represent the industrial interests of a
outworker who performs work at the premises tiogred above
and

e the suspected contravention or contraventions relate to or
that TCF outworker.
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Schedule 3.3 Forms relating to entry to premises
Form 2 Entry notice

As the entry is authorised by paragraph 48BAb) of the Fair Work
Act 2009(which deals with entry to investigate suspected contraven
of a designated outworker tenmnl declare thatrjame of organisatign
under pr ovi si on i n q,rigentiledsta tepresentdtk
industrial interests of TCF outworkers.

The suspected contravention, or contraventions, to which this 1
relatesare:
e [particulars of the suspected contravention or contravenfions

As the entry is authorised by section 483D of Eaér Work Act 2009
(which deals with entry to other premises to investigate susp
contraventions relating to TCF outworkersileclae that:

e [name of organisatign under pr ovi si on I n
ruled, is entitled to represent the industrial interests of a 7
outworker who performs work at the premises mentioned ak
and

e the suspected contravention or contraventions relate &dfect
that TCF outworker.

As the entry is authorised by section 484 of Faér Work Act 2009
(which deals with entry to hold discussions)declare thatrjame of
organisatio, under pr ovi si on i n d,risggentiledsq
represent théndustrial interests of an employee or TCF outworker
performs work on the premises mentioned above.

Given atftime]
Dated 20

Signature of permit holder
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Forms relating to entry to premises Schedule 3.3
Affected member certificate Form 4

Form 3 Exemption certificates
(regulation 3.28)

Fair Work Regulations 200%9egulation 3.28

EXEMPTION CERTIFICATE
This certificate is issued tmgme of organisatidgn

Section 481 of thé&air Work Act 200%uthorises entry to premises for
the purpose of investigating contraventions, or suspected contraventions,
of the Fair Work Act 2009 or a term of dair work instrument. The
organisation issued with this certificate is exempted from the obligation
to comply with the notice requirements for entry to premises under
section 487 of that Act.

For this certificate:
(@)  The premises to which it relates are

[name and address of premiges
(b)  The day or days on which the entry may occur are:

[day or day$

(c) The suspected contravention or contraventions to which the entry
relates are:

[particulars of suspected contravention or contravenfions

Dated 20

Delegate of Fair Work Australia

Note Entry to the premises must be on a day specified in this certificate.

2009, 112 Fair Work Regulations 2009 113

FairWorkRegulations2009, 1/07/2010, 9:49 AM



Schedule 3.4 Forms for certain dismissals
Form 4 Affected member certificate

Form 4 Affected member certificate
(regulation 3.29)

Fair Work Regulations 200%9egulation 329
AFFECTED MEMBER CERTIFICATE
This certificate isssued torjame of organisatign

Section 520 of th&air Work Act 200%uthorises Fair Work Australia to
issue an affected member certificate if a permit holder seeks to enter
premises for the purpose of investigating contraventions, or suspected
contravetions, of theFair Work Act 2009 or a term of a fair work
instrument.

For section 520 of théair Work Act 2009 Fair Work Australia is
satisfied that:

e a member of the organisation performs work on the premises
below; and

e the organisation is entitled tepresent the industrial interests of
the member; and

e a suspected contravention of fhair Work Act 20090r a term of
a fair work instrument, relates to, or affects, that member.

For this certificate:
(@  The premises to which it relates are:

[name and ddress of premisgs

(b)  The suspected contravention or contraventions to which it relates
are:

[particulars of suspected contravention or contravenfions

Dated 20

Delegate of Fair Work Australia
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Forms for certain dismissals Schedule 3.4
Notice to Centrelink of proposed dismissals Form 1

Schedule 3.4 Forms for certain dismissals
(regulation 3.30)

Form 1 Notice to Centrelink of proposed

dismissals
(regulation 3.30)

Fair Work Act 2009section 530
NOTICE TO CENTRELINK OF PROPOSED DISMISSALS
TO: CENTRELINK

I, [full name of employer or person completing notice on behalf of
employe], the [positionheld of [name of employer of person completing
noticq, give notice, under subsection 530 of theFair Work Act 2009

that [name of employgmproposes to dismiss the employment of 15 or
more of its employees, for the following reasons:

[Set out reasor®r proposed dismissals. Reasons may be of an
economic, technological, structural or similar nature, or for
reasons including such reasgns

The number and categories of employees likely to be affected by the
proposal are:

[Set out the categories and numper category
It is intended that fame of employgrwill carry out the proposed
dismissals at the following time/s, or over the following period/s of time:

[Provide specific dates if known, or approximate period of]time

Dated 20

Signature

Position

* Omit section reference as appropriate
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Schedule 4.1 Form of claim for unclaimed money

Schedule 4.1 Form of claim for unclaimed

money
(regulation 4.11)

Fair Work Regulations 200%9egulatiord.11

CLAIM FOR UNCLAIMED MONEY

A

Cl ai mant 6s Detail s

Cl ai mant 6s name

Residential address

Postcode
Postal addres (if different from above):

Postcode
Daytime phone no. () Mobile no. (if any):

Email address (if any):

Details of the Claim

Please provide the following details regarding your former employment
and the amount the employeas required to patp you.

Name of former employer

Address of former employer

Date of commencing former employment

Date of leaving former employment

Amount claimed

Please attach evidence showing that you were employed by the former
employer (for eample, a pay slip).
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Form of claim for unclaimed money Schedule 4.1

Please provide any further information about the circumstances of
your claim that you would like to be considered.

Payment Details

Please indicate how you would like to be paid the unclaimed money
(markthe appropriate box).

Pl direct debit to a particular account; or

Pl a cheque posted to the residential or postal address you provided
in this form

If you have selected direct debit, please provide the following:

Account name (eg. Jan and John Citizen)

Name of financial instution Branch:

BSB number 1

Account number

Declaration/Authority
| declare that

e the information provided in this claim form is true and correct
to the best of my knowledge.

¢ | understand that making a false declaration is an offence.

| authorise and direct the Fair Work Ombudsman to pay the money
claimed, and any additional money the Fair Work Ombudsman may
identify as belonging to me, in the way | have directed in this form (by
direct deposit or cheque).

Claimant 6s name:

Cl ai nsignauré: s Date / /
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Schedule 5.1 Oath and affirmation of office

Schedule 5.1 Oath and affirmation of office
(subregulation 5.03 (1))

Oath I, [name], do swear that | will bear true allegiance
Her Majesty Queen Elizabeth the Second, Her H
and Successors according to law, thatill well and
truly serve Her in the office dhame of officepnd that
I will faithfully and impartially perform the duties of th
office. So help me God!

I, [name], do solemnly and sincerely promise a
declare that | will bear true allegiance to Héajesty
Queen Elizabeth the Second, Her Heirs and Succe
according to law, that I will well and truly serve Her
the office of[name of officeland that | will faithfully
and impartially perform the duties of the office.
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Information and copies of documents to be provided to the Minister Schedule 5.2

and the Fair Work Ombudsman

Information and copies of documents to be provided to the Minister Part 1

Schedule 5.2 Information and copies of

documents to be provided to
the Minister and the Fair Work

Ombudsman
(regulation 5.04)

Part 1 Information and copies of documents to

be provided to the Minister

Item This information or copyofad o c u me n isto be provided to the
Minister &
Awards
1.1  The number of: as soon as practicable after
(a) determinations varying modern  the end of the quarter
awards; and
(b) modern awards; and
(c) determinations revoking modern
awards;
made in a quarter under section 157 of
the Act
1.2 The numier of applications made ina as soon as practble after
quarter under section 158 of the Act foi the end of the quarter
(a) the making of a determination
varyingor revoking a modern
award under section 157 of the
Act; or
(b) the making of a modern award,
under section 157 of the Act
1.3 The number of determinations made in as soon as practicable after
quarter under section 161 of the Act  the end of the quarter
varying modern awards
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Schedule 5.2

Part 1

Information and copies of documents to be provided to the Minister
and the Fair Work Ombudsman

Information and copies of documents to be provided to the Minister

Iltem

2.2

2.3

24

2.5

26

2.7

3.2

3.3

3.4

This information or copyofad oc ume n

Enterprise agreements

The number of applicatiorfsr the
approval of enterprise agreementade
in a quarter under section 185 of the A

The number of applications feariatiors
of an enterprise agreement made in a
quarter under section 210 the Act

The number of applications feariatiors
of an enterprise agreement made in a
quarter under section 217 of the Act

The number of enterprise agments
approved in a quarter under section 18

of the Act

The number of enterprise agreements
approved in a quarter under section 18

of the Act

The number of enterprise agreements
approved in a quarter under section 21

of the Act

The number of variations of enterprise
agreementapprovedn a quarter under

section 211 of the Act

Bargaining orders

The number of applications for
bargaining ordermade in a quarter

under section 229 of the Act

The number of applicatiorier serious
breach declarati@made in a quarter

under section 234 of the Act

The number of applicatiorfer majority
supportdeterminationgnade in a quartel

under section 236 of the Act

The number of applicatiorfser scope
ordersmade in a quarter under section

238 of the Act

is to be provided to the
Minister &

as soon as practicable after
the end of the quarter

assoon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as sooras practicable after
the end of the quarter
as soon as practicable after

the end of the quarter

as soon as practicable after
the end of the quarter

as soon as prtcable after
the end of the quarter

as soon as practicable after
the end of the quarter
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Information and copies of documents to be provided to the Minister Schedule 5.2
and the Fair Work Ombudsman
Information and copies of documents to be provided to the Minister Part 1

Iltem This information or copyofad o c u me n isto be provided to the
Minister &

3.5 The number of applicatiorfer FWA to  as soon as practicable after
deal with disputesnade in aquarter the end of the quarter
under section 240 of the Act

3.6  The number of bargaining orders made as soon as practicable after
in a quarter under section 230 of the Ai the end of the quarter

3.7 The number of serious dmch as soon as practicable after
declarations maglin a quarter under the end of the quarter
section 23%f the Act

3.8  The number of majority support as soon as practicable after
determinationgnade in a quarter under the end oftte quarter
section 237 of the Act

3.9 The number of scope orders made in a as soon as practicable after
guarter under section 238 of the Act  the end of the quarter

3.10 The number of decisions to deal with a as soon as pcticable after
dispute made in a quarter under sectio the end of the quarter
240 of the Act

4 Low-paid bargaining

4.1 The number of applications maftte as soon as practicable after
low-paid authorisationm a quarter the end of the quarter
under section 242 of the Act

4.2  The number ofow-paid authoriations as soon as practicable after
made in a quarter under section 243 of the end of the quarter
the Act

4.3 The number ofow-paid authorisation  as soon as practicable after
varied in a quarter under section 2d#4  the end of the quarter
the Act

5 Single interest employer authorisations

5.1 The number of applicatiorier single as soon as practicable after
interest employer authorisatiomsade in  the end of the quarter
a quarter under section 248 of the Act

5.2 The number of applicatiorier variatins as soon as practicable after
of single interest employer authorisatio the end of the quarter
to remove the
authorisatiormade in a quarter under
section 251 of the Act
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Schedule 5.2 Information and copies of documents to be provided to the Minister
and the Fair Work Ombudsman

Part 1 Information and copies of documents to be provided to the Minister

Iltem This information or copyofad o c u me n isto be provided to the
Minister &

5.3 The number of applicatiorier variations as soon as practicable after
of single nterest employer authorisatior the end of the quarter
to extend the period for which the
authorisation is in operatianade in a
quarter under section 252 of the Act

5.4 The number o$ingle interest employer as soon as practicable after
authorisatios made in a quarter under the end of the quarter
section 249 of the Act

5.5 The number o$ingle interest employer as soon as practicable after
authorisatios variedto remove the the end of the quarter
empl oyer 6s name f |
in a quarter under section 251 of thet

5.6 The number o$ingle interest employer as soon as practicable afte
authorisatiosn variedto extend the perioc the end of the quarter
for which the authorisation is in
operationin a quarter under section 252
of the Act

6 Workplace determinations

6.1 The number of applicatiorier consent  as soon as practicable after
low-paiddeterminationsnade in a the end of the quarter
quarter under section 260 of the Act

6.2 The number of applications matte as soon as practicable after
special lowpaidworkplace the end of the quarter
determinationsn a quarter under sectiol
260 of the Act

6.3 The number o€onsent lowpaid as soon as prachble after
determinationgnade in a quarter under the end of the quarter
section 261 of the Act

6.4 The number o$pecial lowpaid as soon as practicable after
workplacedeterminationsnade in a the end of the quarter
quarter under section 262 of the Act

6.5 The number of industrial action related as soon as practicable after
workplace deterinations made in a the end of the quarter
quarter under section 266 of the Act

6.6 The number of bargaining related as soon as practicable after
workplace determinations made ina  the end bthe quarter
quarter under section 269 of the Act

122 Fair Work Regulations 2009 2009, 112

FairWworkRegulations2009, 1/07/2010, 9:49 AM



Information and copies of documents to be provided to the Minister Schedule 5.2

and the Fair Work Ombudsman

Information and copies of documents to be provided to the Minister Part 1

Iltem

8.2

8.3

8.4

85

8.6

9.2

This information or copyofad o c u me n isto be provided to the
Minister &

Equal remuneration orders

The number of equal remuneration as soon as practicable after
orders made in a quarter under section the end of the quarter
302 of the Act

Transfer of business

The number of applications for orders as soon as practicable after
relating to instruments covering a new the end of the quarter
employer and transferring employees

made in a quarter under section 318 of

the Act

The number of applications for orders as soon as practicable after
relating to instruments covering a new the end of the quarter
enployer and transferring employees

made in a quarter under section 319 of

the Act

The number of applications for variatiol as soon as practicable after
of a transferable instrument made in a the end of the quarter
quarter under section 320 of the Act

The number of orders made in a quarte as soon as practicable after
under section 318 of the Act relating to the end of the quarter
instruments covering a new employer

and transferring employees

The number of orders made in a quarte as soon as practicable after
under section 319 of the Act relating to the end of the quarter
instruments covering a new employer

and transferring employees

The number of variations of transferabl as soon as practicable after
instruments rade in a quarter under the end of the quarter
section 320 of the Act

General protections 8 compliance

The number of applicatiorfer FWA to  as soon as pcticable after
deal with disputesnade in a quarter the end of the quarter
under section 365 of the Act

The number of applicatiorfer FWA to  as soon as practicable after
deal with disputesnade in a quarter the end of the quarter
under section 372 of the Act
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Schedule 5.2 Information and copies of documents to be provided to the Minister
and the Fair Work Ombudsman

Part 1 Information and copies of documents to be provided to the Minister

Iltem This information or copyofad o c u me n isto be provided to the
Minister &

9.3 The number of certificates issued in a as soon as practicable after
guarter undr section 369 of the Actto the end of the quarter
the effect that FWA is satisfied that all
reasonable attempts to resolve a dispu
have been, or are likely to be,
unsuccessful

10 Unfair dismissal

10.1 The number of applations for orders  as soon as practicable after
granting a remedygnade in a quarter the end of the quarter
under section 394 of the Act

10.2 For applicationgor an order granting a as soon as practicable after
remedydealt with in a quarter under the end of the quarter
section 394 of the Act:

(a) the numler of applications in
relation to which the dismissal wa
found to be unfair, including:

(i) the number of orders made in
the quarter under section 391
ofthe Actft or a per
reinstatement; and

(i) the number of orders made in
the quarter under secti 392
of the Act for the payment of
compensation to a person; an

(b) the number of applications that
related to a small business
employer; and

(c) the number of applications
dismissed because disisad was
found to be fair; and

(d) the number of claimdismissed
because the dismissal was
consistent with the Small Busines
Fair Dismissal Code; and

(e) the number of claims dismissed
because the dismissal wasase of
genuine redundancy; and
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Information and copies of documents to be provided to the Minister Schedule 5.2
and the Fair Work Ombudsman

Information and copies of documents to be provided to the Minister Part 1

Iltem This information or copyofad o c u me n isto be provided to the
Minister &
(f) the number of cases dismissed fc
want of jurisdiction; and

(g) the number of cases settled withc
a decision being made; and

(h) the time from the date of the
application to the date of
judgementand

(i) the number of cases settled by th
condict of 1 or more conferences
and

() the number of cases settled by
hearing

10.3 The number of applicatiofer FWAto  as soon as practicable after
deal with disputes for which FWA had the end of the quarter
allowed a further period for the
application to be madbat were made ir
a gquarter under sectid@94 of the Act

10.4 The number of ordelfor costs against a as soon as practicable after
lawyer or a paid agemtade in a quarter the end of the quarter
under section 401 of the Act

11 Protected action ballots and industrial action

11.1 The number of applicatiorie vary as soon as practicable after
protected ballot ordemmade in a quarter the end of the quarter
under section 447 of the Act

11.2 The number of applicatiorie revoke as soon as practicable after
protected ballobrdersmade in a quarter the end of the quarter
under section 448 of the Act

11.3 The number of applicatiorie extend as soon apracticable after
periods in which industrial action is the end of the quarter
authorisednade in a quarter under
section 459 of the Act

11.4 The number of applications forders as soon as practicable after
varying the proportion by which an the end of the quarter
empl oyeeds paymee
in a quarter under section 472 of the Ai
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Schedule 5.2

Part 1

and the Fair Work Ombudsman
Information and copies of documents to be provided to the Minister

Information and copies of documents to be provided to the Minister

Iltem

115

11.6

11.7

11.8

12
121

122

12.3

124

125

12.6

This information or copyofad oc ume n

The number of orders made in a quarte
under section 447 of the At vary a

protected ballot order

The number of orders made in @agter

under section 448f the Actto revoke a

protected batit order

The number of extensions made in a

quarter under section 459 of the At
extend a period in which industrial actic

is authorised

The number of orders made in a quarte

under section 472 of the Aearying the

proportion
payments are reduced

by

Right of entry

The number of applications for orders

whi

relaing toaccess to nemember records
made in a quarter under section 483A#

of the Act

The number of applications for orders

relating toa dispute about the operatior
of Part 34 of the Actmade in aquarter

under section 505 of the Act

The number of orders relating &ocess
to nonmember recordsade in a quarte
under section 483AA of the Act

The number of orders relating @o

dispute about the operation of Pa4 8f

the Actmade in a quarter under sectior

505 of the Act

The number o&ctionsrestricting the

rights that are exeisable under Part3

of the Act by an organisation, or official
of an organisatiotakenin a quarter

under section 508 of the Act

The number oéntry permitgevokedin
a quarter under sectiéi0 of the Act

is to be provided to the
Minister &

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quante

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter

as soon as practicable after
the end of the quarter
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Information and copies of documents to be provided to the Minister Schedule 5.2
and the Fair Work Ombudsman

Information and copies of documents to be provided to the Minister Part 1

Iltem

This information or copyofad oc ume n

is to be provided to the
Minister &

127 The number of entry permissispended as soon as practicable after
in a quarter under section 510 of the Ar the end of the quarter
128 The number of applications for entry  as soon as practicable after
permitsmade in a quarter under sectior the end of the quarter
512 of the Act
129 The number of applications for as soon as practicable after
exemption certificates made in a quarte the end of the quante
under section 519 of the Act
121 The number of applications for affectec as soon as practicable after
0 member certificates made in a quarter the end of the quarter
under section 520 of the Act
121 The number of entry permits issued in . assoon as practicable after
1 guarter under section 512 of the Act  the end of the quarter
121 The number of exemption certificates as soon as practicable after
2 issued in a quarter under section 519 c the end of the quarter
the Act
121 The number of affected member as soon as practicable after
3 certificates issued in guarter under the end of the quarter
section 520 of the Act
13 Miscellaneous & disputes
131 The number of applicatiorier FWA to  as soon as practicable after
deal with disputes in relation to a refusi the end of the quarter
by an employer to a request by an
employee for #xible working
arrangementsiade in a quarter under
section 739 of the Act
132 The number of applicatiorier FWA to  as soon as practicke after
deal with disputesnade in a quarter the end of the quarter
under section 773 of the Act
13.3 The number of certificates issued in a as soon apracticable after
guarter under section 777 of the Actto the end of the quarter
the effect that FWA is satisfied that all
reasonable attempts to resolve a dispu
have been, or are likely to be,
unsuccessful
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Schedule 5.2 Information and copies of documents to be provided to the Minister

Part 1

and the Fair Work Ombudsman
Information and copies of documents to be provided to the Minister

Iltem

14
14.1

14.2

14.3

144

This information or copyofad o c u me n isto be provided to the
Minister &

Industrial action

A list of theapplications filed in a week as soon as practicable after
under sections 418, 419 and 420 of the the end of the week

Act for orders relating to stopping

industrial action, including:

(a) a statement that the matter has
commenced; and

(b) the case numbers of the
applications; and

A list of all applications filed ira week  as soon as practicable after
under sections 423, 424, 425 &#b of  the end of the week

the Act for orders suspending or

terminating protected dustrial action

A list of all applications filed in a week as soon as practicable after
under Division 8 of Part-3 of the Act  the end of the week
relating to protected action ballots

For a listmentioned in item 14.1, 14.2 0 as soon as practicable after
14.3: the end of the week

(a) a statement that the matter has
commenced; and

(b) the case numbers of the
applications; and

(c) the type of matter, identified by
reference to the relevantcsi®n of
the Act; and

(d) the names of the parties,
identifying which of the parties is
the applicant and the respondent;
and

(e) whether the party is an individual
or an organisation; and

(f) for a party that is an
organisatiord whether the party
is an employee or employer
organisation; and

(g) a copy of any order made in
relation to the matter
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Information and copies of documents to be provided to the Minister Schedule 5.2
and the Fair Work Ombudsman

Information and copies of documents to be provided to the Minister Part 1

Iltem This information or copyofad o c u me n isto be provided to the
Minister &

15 Enterprise agreements

151 For an enterprise agreement that has as soon as practicable, but
been approved under section 186, 211 not later than 21 days after
217 of the Act: the day on which theelevant

(a) a Copy of the enterm agreement deC|S|0n or Ordel’ was made
and any variation of the enterprisi
agreement; and

(b) thetitle of the enterprise
agreementand

(c) thenumber assignei the
enterprise agreemehy FWA; and

(d) the date on which the enterprise
agreement was approvedvaried
and

(e) the name of each employer; and

(f) the Australian Business Numb@fr
any)of each employer; and

(g) a brief description of the wk
undertaken at each workplace to
which the enterprise agreement
applies; and

(h) the name of each employee
organisation which the enterprise
agreementovers and

(i) each Stater Territoryin relation
to which the enterprise agreemen
applies; and

() the name of each award that cov¢
an employee who jor will be,
covered by the enterprise
agreement; and
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Schedule 5.2 Information and copies of documents to be provided to the Minister
and the Fair Work Ombudsman

Part 1 Information and copies of documents to be provided to the Minister

Iltem This information or copyofad o c u me n isto be provided to the
Minister &
(k) if the enterprise agreement replac
another agreement:

(i) the title of the replaced
agreement; and

(i) the number of the replaced
agreement, as assigned by
FWA or the Workplace
Authority; and

(I) whethe the enterprise agreenten
is:
(i) a singleenterpriseagreement;
or

(i) amulti-enterprise agreement;
or

(i) a greenfields agreemeiatnd

(m) the number of employees coed
by the enterprise agreement; and

(n) the number of agreements
approved undesubsection 18€2)
of the Act; and

(o) whether the enterprise agreemen
was made as a result of a lpaid
bargaining authorisation; and

(p) whether the enterprise mgment
was made as a result of a single
interest employer authorisation

15.2 For an order made under sectior3 22 as soon as practicable, but
226 of the Act approving the terminatiol not later than 21 days after
of an enterprise agreement or terminat the day on which the order
the enterprise agreement: was made

(a) a copy of the approvalr
termination; and

(b) if the agreement previously had
different number assigned by
FWA & each previousumber;
and

(c) the date on which the termination
took effect or will take effect
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Information and copies of documents to be provided to the Minister Schedule 5.2
and the Fair Work Ombudsman

Information and copies of documents to be provided to the Fair Part 2
Work Ombudsman

Part 2 Information and copies of documents to
be provided to the Fair Work
Ombudsman

tem This information or cop istobeprovidedto the

Fair Work Ombeu

General protections 8 compliance

1.1 Thenumber of applicationfor FWA to deal as soon as practicable

with disputesmade in a quarter under after the end of the
section 365 of the Act quarter

1.2 The number of applicatiorfer FWA to deal as soon as practicable
with disputesmade in a quarter under after the end of the
section 372 of théct quarter

Unfair dismissal

2.1 The number of applications for orders as soon as practicable
granting a remedy made in a quarter unde after the end of the
section 394 of the Act quarter

2.2  For applicatbns for an order granting a as soon as practicable
remedy dealt with in a quarter under sectit after the end of the
394 of the Act: quarter

(a) the number of applications in relatior
to which the dismissal was found to |
unfair, including:

(i) the number of orders made in the
quarter under section 39f the
Actf or a personbd
and

(ii) the number of orders made in the
quarter under section 392 of the
Act for the payment of
compensation to a person; and
(b) the number of applicationkat related
to a small business employer; and

(c) the number of applications dismissel
because disissal was found to be
fair; and
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Schedule 5.2

Part 2

and the Fair Work Ombudsman

Information and copies of documents to be provided to the Minister

Information and copies of documents to be provided to the Fair

Work Ombudsman

(d) the number of claimdismissed

because the dismissal was consister

with the Small Business Fair
Dismissal Code; and

(e) the number of claims dismissed

because the dismissal was a case ol

genuine redundancy; and

(f) the number of cases dismissed for
want of jurisdiction; and

(g) the number of cases settled without
decision being made; and

(h) the time from thalate of the
application to the date gidgement
and

(i) the number of cases settled by the

conduct of 1 or more conferences; a
() the number of cases settled by heari

Industrial action

The number of applicatiorie vary
protected ballbordersmade in a quarter
under section 447 of the Act

as soon as practicable
after the end of the
quarter

3.2 The number of applicatiorie revoke as soon as practicable
protected ballot ordermade in a quarter after the ed of the
under section 448 of the Act quarter

3.3  The number of applicationts extend as soon as practicable
periods in which industrial action is after the end of the
authorisednade in a quarter under section quarter
459 of the Act

34  The number of applications forders as soon as practicable
varying the proportion by which an after the end of the
empl oyeebs paymeaaina quarter
quarter under section 472 of the Act

3.5 The number of orders made in a quarter as soon as practicable
under section 447 of the At vary a after the end of the
protected hllot order quarter

3.6  The number of orders made in a quarter as soon as practicable
under section 447 of the At revoke a after the end of the
protected ballot order quarter
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Information and copies of documents to be provided to the Minister Schedule 5.2
and the Fair Work Ombudsman

Information and copies of documents to be provided to the Fair Part 2
Work Ombudsman

3.7  The number of extensions g&in a quarter as soon as practicable

under section 459 of the At extend a after the end of the
period in which industrial action is quarter
authorised

3.8 The number of orders made in a quarter as soon as practicable
under section 459 of the Act relatingato  after the end of the
dispute abouthe operation of Part8 of the quarter
Act, including the number of orders in
relation to which FWA dealt with the
dispute on its own initiative

3.9 Alist of the applications filed in a week  as soon as practicable
under sectiong18, 419 and 420 of the Act after the end of the week
for orders relating to stopping industrial
action, including:

(a) a statement that the matter has
commenced; and

(b) the case numbers of the applications
and

3.10 Alist of all applications filed in a wek as soon as practicable
under sections 423, 424, 425 &#6 of the after the end of the week
Act for orders suspending or terminating
protected industrial action

3.11 Alist of all applications filed in a week as soon as practicable
under Division8 of Part 33 of the Act after the end of the week
relating to protected action ballots

3.12 For a list mentioned in ite®.9, 3.100r as soon as practicable
3.11 after the end of the week

(a) a statement that the matter has
commenced; and

(b) the case numbers of the applioas;
and

(c) the type of matter, identified by
reference to the relevant section of t
Act; and

(d) the names of the parties, identifying
which of the parties is the applicant
and the respondent; and
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Schedule 5.2 Information and copies of documents to be provided to the Minister
and the Fair Work Ombudsman

Part 2 Information and copies of documents to be provided to the Fair
Work Ombudsman

(e) whether the party is an individual or
an organisation; and

(f) for a party that is an organisatién
whether the party is an empksy or
employer organisation

3.13 A copy of a written report about a protecte within 24 hours after the
action ballot made under section 458h®  report is written
Act

3.14 A copy of any order made in relation to a either:
mattermentionedn item 3.9, 3.10 or 3.11 () within 24 hours

after theorder is
made or

(b) if the orderhas not
been written within
that periodd as
soon as practicable
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Model term for dealing with disputes for enterprise agreements Schedule 6.1

Schedule 6.1 Model term for dealing with

(1)

)

3)

(4)

(5)

disputes for enterprise

agreements
(regulation 6.01)

Model term

If a dispute relates to:

(a) a matter arising under the agreement; or

(b) the National Employment Standards;

this termsets out procedures to settle the dispute.

An employee who is a party to the dispute may appoint a
representative for the purposes of the procedures in this term.

In the first instance, the parties to the dispute must try to
resolve he dispute at the workplace level, by discussions
between the employee or employees and relevant supervisors
and/or management.

If discussions at the workplace level do not resolve the dispute,
a party to the dispute may refer the matter to Fair Work
Australia.

Fair Work Australia may deal with the dispute2 stages:

(@) Fair Work Australia will first attempt to resolve the
dispute as it considers appropriate, including by
mediation, conciliation, expressing an opinion or making a
recommendatio; and

(b) if Fair Work Australia is unable to resolve the dispate
the first stageFair Work Australia mayhen

(i) arbitrate the dispute; and
(i) make a determination that is binding on the patrties.

Note If Fair Work Australia arbitrates the gfiute, it may also use the
powers that are available to it under the Act.

A decision that Fair Work Australia makes when arbitrating a dispute is a
decision for the purpose of Div 3 of Part 5.1 of the.Atherefore an
appeaimay be made against the daon
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